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Preface
This is the fifth Report on Democracy in Spain (IDE – Informe sobre la Democracia
en España) published by the Laboratory of the Fundación Alternativas. As in
previous years, the main aim of this collection of texts has been to offer a rigorous
and multifaceted analysis of the state of our democracy.

In this report attention is focused on Government activity: on its initiatives and
their results; on the strategy of the opposition; on the changes in public opinion
regarding the problems that arise in connection with internal party democracy; on
political corruption and the formulas that the institutions have adopted to combat
it; on the role the media plays in controlling Government and the configuration of
the public sphere; on the conflicts that are raging around the intervention of the
Constitutional Court with respect to the thorny issue of the Statute of Catalonia, as
well as the internal problems of the institution relating to manipulation and bias in
the appointment of judges; on the State’s relationship with such iconic social
institutions as the religious denominations; on the democratic system’s ability to
address the economic crisis, social inequality and poverty, and on our nation’s past.

This edition also includes an up-dated audit of Spanish democracy. In this audit a
broad cross-section of experts was asked to assess its quality in various spheres:
citizenship and the rule of law, political representation, governance and
accountability, civil society and participation, and the international arena. The
average mark awarded to our democracy has been a 5.9 – slightly above last year’s
assessment but worse than that of 2008. In some fields the results are similar to
those of previous years; there is continuing disillusionment about the low rate of
public political participation and Spain’s inability to tackle corruption. However, the
evaluation of the protection of minority rights and freedom of expression remains
positive. A significant deterioration has occurred in the scores awarded to the
international sphere where the experts perceive a greater interference in our
democracy from international institutions and economic powers.
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Finally, I would like to express my gratitude to the authors of the report, who, in
my opinion, guarantee the seriousness of the final text, and to thank the members
of the Advisory Committee for their guidance, and Joaquín Estefanía for his role in
editing the report. And, of course, this report sees the light of day thanks to the
daily work of the Laboratory team and the Foundation.

Belen Barreiro
Director of the Laboratory of the Fundación Alternativas
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Editorial

The repercussions of the crisis

The effects of economic power on political power

- There

is

strong

public

resentment

about

the

interference of economic powers and international
institutions.
- The main effect of the crisis is the five million
unemployed and the growth of inequality and poverty.
- The creation of a pact between the major forces to
achieve growth in employment and implement reforms
continues to be essential.
- The ruling of the Constitutional Court on the Statute of
Catalonia has established guidelines on the extent of
regional autonomy.
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1. Two new situations
“Who holds more power, the Government or the banks?” The majority of those
surveyed responded that the banks held more power. However, in the same
opinion poll, the public, including the Spanish public, blame their governments for
their management of the prolonged and profound economic crisis – irrespective of
whether the government is of the left or the right. This is the first paradox of the
current situation. The two main changes that have occurred in Spanish politics in
the last few months have been the public perception of the emergence in of a new,
very strong and all-embracing de facto power usually referred to as ‘the markets’;
and the lack of credibility in everything that the Prime Minister, Rodríguez
Zapatero, says or does. Given his decision not to stand for re-election in the
forthcoming general election, this latter circumstance has now become largely
irrelevant.

The potential of ‘the markets’ as a main actor in public life has been manifest, for
example, in the audit on the quality of Spanish democracy - based on the opinions
of a group of experts - that the Report on Democracy in Spain (Informe sobre la
Democracia en España: IDE) has been conducting every year since 2008. In this
survey an analysis has been made of how far the democratic institutions and the
political sector of our country respond to two principles of democratic
representation: the capacity of citizens to control their representatives and
political decision-making, and the equality of their access to the political arena to
exercise this control. In the experts’ evaluations of 2010, the largest decline
compared to previous years corresponded to the independence of the national
Government in relation to outside forces. The experts warned that the inability of a
Government, of whatever ideological colour, to push through their policies without
interference from economic powers and international institutions meant a
deterioration of Spanish democracy. One effect of this could be that the public feel
less represented when they see how political decisions affecting their interests are
transferred from the electoral process to a sphere beyond their influence and evermore distant from them. Taken to the limit, this trend could result in citizens
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questioning the point of voting. Perhaps as a consequence, public confidence in the
main political actors - the Government and the opposition - has never been as low
during the democratic period as now. This is the first year in which the political
class has been named as one of the top three problems in Spain by those
interviewed for the surveys of the Centro de Investigaciones Sociológicas (CIS).

The British historian, Tony Judt, who died recently, was one of the best analysts of
this phenomenon, situating it within the current framework of our times:
globalisation. Judt held ‘the markets’ responsible for what has happened, and for
the consequent impotence felt by the public regarding the actual power of their
representatives to confront the problems they had been elected to solve. These
circumstances have been linked to what is increasingly being called ‘the economy
of fear’. It is already accepted that the crisis has multiplied fear. Nowadays, fear is
not caused by the threat of terrorism – although it continues to exist – but by
economic insecurity, the ‘other’, the immigrant who comes from faraway to
compete for our jobs and the benefits of our welfare state. Fear is re-emerging as
an active ingredient of political life in Western democracies: fear of the
uncontrollable speed of change, of job loss, of falling behind in the increasingly
unequal distribution of the world’s resources, of losing control over the
circumstances and routines of our daily lives. And, perhaps – or most of all – the
fear that not only can we no longer define our own lives, but that those we have
elected to power have relinquished democratic control to forces that are beyond
their reach. Given this environment, public institutions become more important
than ever. History shows us that whenever a crisis occurs as dire as the one we
have been experiencing since the second half of 2007, the public rediscovers its
acute need for effective institutions, the need for the collective, the importance of
being well-governed, the significance of public services and their efficient
functioning, the centrality of the best possible welfare state. Only now, unlike
before, all this has to be achieved within the context of globalisation.
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The lack of credibility in Prime Minister Zapatero, for whom 2010 has certainly
been his most difficult year in power since his arrival at the Moncloa Palace in
2004, is due to two circumstances. Firstly, the persistence of the economic crisis
has been deeper and more prolonged than anyone predicted, destroying many
who were in government during this period all around the world. Secondly,
Zapatero’s handling of the crisis has been primarily marked by his delay in
acknowledging problems (his recognition of problems has always come after the
event), and then by the contradictory measures – contradictory for at least the
majority of citizens – that he has introduced. Since its inception, the Great
Recession has passed through distinct stages and each stage has demanded
different types of precise, reactive measures. These in turn have required
important doses of pedagogy in order to explain why these measures had to be
adopted to mitigate the worst effects of the crisis. Zapatero has a virtue that has
become his worst failing given the absence of this pedagogical explanation: he has
defended one set of measures (for example, the need for a Keynesian stimulus
plan to stem the flow of job losses during the worst moments of the recession,
resulting in increased public investment and spending and generating a two-digit
deficit) with the same vehemence and intensity as measures moving in the
opposite direction (fiscal stabilisation, the elimination of budgetary support to
families and the long-term unemployed, a pension freeze and a reduction in the
wages of public employees, etc). And all this took place during the phase of the
crisis when the main problem was the speculative attacks against national debts
which could have eventually sunk the euro itself as the European single currency.
Which is the real Zapatero: the first or the second? Which best represents his true
convictions: the labour reform approved by decree, which caused a general strike
and whose principle characteristic so far has been to lower the cost of
redundancies; or his repeated statements categorically asserting that none of the
pending structural reforms will be approved without prior agreement between
economic and social agents? The prevailing view has been that Zapatero is full of
contradictions. More specifically, once he could no longer maintain the direction of
economic policy he became subjected to the interests of Spain’s European
21

associates and the dictates of the markets which were lashing out strongly at one
and all.

2. The Night of May 9th
The most graphic illustration of this has a time and place: May 9th in Brussels, at a
meeting of the Economic Ministers of the Euro-zone, where the EU needed to take
their most important decisions for at least a decade – since the implementation of
the euro – regarding the economic management of the EU’s immediate future. One
of the headlines prompted by this summit was “Europe has been reinvented
overnight”. At dawn, at the end of the long night – in keeping with how the EU
habitually reaches its most transcendental agreements – the EU approved the
general guidelines for new mechanisms of governance and outlined the steps
towards a new monetary union for the Economic Union. The summit of the
economic ministers reached five major conclusions:
1. The creation of a Rescue Fund to avoid a second, third, or fourth Greek
situation. Greece was to be saved from bankruptcy via bilateral loans from the
major European countries.
2. The countries most plagued by market speculation – the peripherals that are
known (disparagingly by the Anglo-Saxon press) as PIGS – the acronyms of
Portugal, Ireland, Greece and Spain - , but especially Spain and Portugal, were
to be required to instigate a complete reversal of their current economic
policies and employ drastic cuts to reduce their public deficits over a very short
space of time.
3. The European Central Bank (ECB), whose statutes define its main raison d’être
as the control of inflation, would acquire a new function – almost sacrilegious
for its most hawkish representatives: to buy sovereign debt from European
countries in order to limit speculative attacks.
4. The announcement of a strategy to increase EU economic coordination beyond
the mere design of monetary policy. This entailed a Competitiveness Pact to
complement the Stability and Growth Pact which has been in force since the
22

initiation of the euro (and which Germany and France – the most important
countries of the Euro-zone - have violated in terms of deficit and public debt
whenever it suited them).
5. The US President intervened in the European economic crisis, maintaining
direct contact with the main EU leaders, including Zapatero (Spain was
considered a country too big to fail given that its economy is four times that of
Greece, five times that of Ireland, and six times that of Portugal). The prime
objective of Obama’s intervention was to prevent US debt being infected by the
crisis of European debt. This has been one of the greatest paradoxes of the
current situation: the financial turmoil, created by the abuses and irregularities
of the US banking system and triggering the crisis in Europe, could rebound
back on the US, causing a second round of crisis.

These five conclusions were considered essential for staving-off disaster. European
leaders well-understood that what was at stake were not merely the economies
Greece and Ireland, or even the transfer of instability to Portugal and Spain, but
rather the very survival of the euro. Zapatero, who when meeting with Mariano
Rajoy, the leader of the opposition, only days before at the presidential palace had
announced that the “deficit was being reduced, but slowly”, had no choice but to
make a extremely rapid reversal of his economic policy and apply the aggressive
surgery that had been demanded in Brussels in exchange for the possibility of
financial aid to Spain, if it became necessary. Zapatero announced a further
reduction to the public deficit to the tune of 15,000m€, the freezing of pensions for
the remainder of the year, and a reduction of 5% in the salaries of state employees.
These constituted the first emergency measures and caught the public unawares,
nothing had prepared them for such a turnaround and insufficient explanations
were given for it.

The management of the economic crisis monopolised the political agenda, and this
complicated Government’s action in two ways. In the first place, there had already
been a degree of schizophrenia in the rapid response to the pressing demands of
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the markets for a change to economic policy and the introduction of overdue
reforms. In addition, pressure on the Government was increased by a rise in the
risk premium on Spanish debt (which meant a rise in the cost of financing the
current debt and for obtaining fresh loans to fulfil the promises made to the public
regarding the welfare state, current spending levels, etc). Given it did not have an
absolute parliamentary majority, further pressure was brought to bear on the
Government by the necessary negotiations with the political, economic and social
actors, who, at times, demanded solutions that conflicted with those dictated by
the markets. Secondly, the need to prioritise the management of the economic
crisis meant a weakening of the ideological substratum of the socialist project. Up
until the economic crisis, this project had been based on the expansion of civil
rights, social improvements in terms of minimum wages, pensions, unemployment
and family benefits and, above all, on the extension of the concept of political, civil
and social citizenship.

Public opinion immediately blamed the difficulties on the socialists and this was
reflected in the opinion polls in the form of a dual trend: a loss of confidence in the
management ability of the Government, and especially its Prime Minster, with the
exception of policies relating to public safety and ETA terrorism; and a marked
decrease in the direct intention to vote for the PSOE, especially amongst the left.

3. Grow to adjust, or adjust to grow
In 2010, Spanish economic policy, necessarily positioned within the guidelines of
the Euro-zone, was shaken by the battle of ideas that was taking place throughout
the world. Previously, there had been a type of common approach (manifested in
the meetings of the G20, the main forum for settling the crisis). This approach
favoured replacing the anaemic presence of investment and private consumption
and the massive support for financial systems – “the Achilles heel of recuperation”,
according to the IMF - with the introduction of public policies to stimulate the real
economy. It also advocated substituting lax monetary policies with low interest
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rates and abundant liquidity. In exchange for such aid, deficits and public debts
multiplied in most countries. Then followed the great debate that divided countries
and economists: grow to adjust or adjust to grow? While the US and the majority
of emerging economies – that initially appeared to have exited the great recession
– adopted the former approach of delaying adjustment until the consolidation of
their economic recovery, Europe opted for the latter. They adopted an extremely
severe budgetary policy with the result that at the end of the first quarter of 2011
their economies continued to stagnate, although there were a few exceptions,
such as Germany. As the completion of the fourth anniversary of the start of the
Great Recession nears, the economies of the Organisation of Economic
Cooperation and Development (OECD) have abandoned recession in the strictest
sense of the term (two consecutive quarters, or more, of negative growth);
although there are, nevertheless, continuing threats of financial instability that still
make it difficult to realise the potential for recovery and its long-term
sustainability. This instability has shifted from its original epicentre in the US to the
countries of the Euro-zone, and within the Euro-zone, to the debt markets. The
return to levels of global economic growth that are sufficient to rebuild
employment is occurring at two different speeds. The faster speed is occurring in
the main emerging countries which are experiencing spectacular rates of growth
and are responsible for the growth in world demand (food, raw materials, oil....
that lead to increased inflation rates). This situation has produced the so-called
Lucas Paradox (Nobel Laureate in Economics) which maintains that the direction of
capital flows is not from the more mature economies to the less developed, but
rather the reverse. With some variation and exceptions (most notably that of
Japan, where as well as their traditional difficulties, they now must contend with
the effects of natural disasters), developing countries are plodding along in second
gear.

Spain, however, remains stagnant (with very weak growth rates) and is lagging
behind in the recovery process and, due to its level of indebtedness, is
experiencing a strong squeeze on credit. The composition of the latter should not
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be overlooked: at the end of 2010, Spain owed the equivalent of 357% of its annual
GDP (close to 4 billion euro); of this percentage, only 58% corresponded to public
debt; business and household debt amounted to 194% of the 357%, and the
remaining 105% was owed by the financial sector. Roughly half of the debt was
owed to foreign creditors.

4. The problem of the differential
Despite the enormity of this debt, the real problem that differentiates Spain from
the rest of its neighbours and other OECD countries is unemployment. In 2010,
Spain had experienced three years of massive job destruction. According to the
Survey on Active Population (Encuesta de Población Activa -EPA) for the fourth
quarter (now superseded by that of the first quarter of 2011), at the end of 2010,
there were almost 4.7 million people out of work, a rate of 20.3% of the active
population. While this percentage is extraordinary, some of the data is even more
depressing. Youth unemployment affecting those under 25 exceeds 42% of the
best educated generation in the history of Spain. The number of households in
which no member seeking work has found a job is over 1.3 million. For the first
time since 1996, long-term unemployment (more than a year looking for work) is
over 2 million, and the most-rapidly growing group is made up of those who have
been unsuccessfully looking for work for more than two years. This group now
numbers almost one million (940,000), double the figure for the previous year.
Since late 2007, the economic crisis has wiped out more than two million jobs, 55%
of them in the construction sector, demonstrating the impact of the collapse of the
Spanish housing bubble. Temporary employment in Spain accounts for around 25%
of the active population.

This has created a tremendously difficult situation for a sitting government to
contest any type of election. In addition, in Spain, the repercussions of the crisis in
terms of poverty and inequality are starting to be evident. It is accepted that
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inequality normally tends to increase during recessionary periods, and particularly
affects the most vulnerable. In a crisis such as this, the most vulnerable are usually
those who have lost their jobs. From the data which is starting to become
available, it is possible draw the following conclusions: that the crisis is having an
important effect on the levels of inequality and poverty in Spain; that the sectors
most affected are those most vulnerable to long-term unemployment and that the
labour market situation is the key to interpreting what is happening to levels of
inequality, and finally, that public policies do not appear to be nearly adequate
enough to confront the new situation, nor to combat the additional risks if the
situation extends over time.

In contemporary Spain, it is possible to distinguish between five distinct stages that
relate stagnation and growth with inequality and poverty. First, the long period of
stagnation that originated with the start of the oil crisis (beginning about the
middle of the 1970s) and continued until the middle of the 1980s did not signify,
paradoxically, a worsening of inequality or poverty. Why did the intense job
destruction at that time – with unemployment rising from 5% of the workforce to
beyond 20% - not result in an increase in inequality? The answer lies in the growth
of wages (including in real terms) in a highly inflationary period, and also because
of the development of some components of the welfare state that were
introduced during the wave of democratisation following the dictatorship.

The second stage covered the period of expansion in the second half of the 1980s
until the first third of the 1990s. During this period, there was a significant
reduction in inequality in Spain, even though most OECD countries recorded large
increases on this item (particularly the US and Britain, which were subject to the
conservative revolutions of Reagan and Thatcher). The main cause of this anomaly
was the strength of the recovery of employment in Spain – although the
unemployment rate was not greatly reduced and an increasing number of jobs
were temporary ones. Furthermore, there was an increase in redistributive public
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spending towards the end of the period which introduced new benefits and
strengthened existing social programmes.

The third stage was the three-year recession between 1992 and 1994: a brief but
intense period of economic stagnation which included negative growth.
Unemployment began rising once again with an increase of ten points: from a rate
of 15% of the active population to around 25%. The trend of previous decades,
registering a decline in inequality and poverty, was broken as the figures for these
two items began to rise.

The fourth stage was the long period of growth that began in 1995, when the
socialists under Felipe González were still in power, and lasted until 2007
(encompassing two legislatures of PP government and almost all the first
legislature of Rodríguez Zapatero). During this stage, the previous rise in the
indicators of inequality and poverty were not offset for a variety of reasons: a large
number of the jobs created were low-wage jobs and many of them were
temporary; salaries increased less than employment for the first time in various
decades; the increase in social spending was lower during this period and began to
lag behind the average EU level (which should have acted as a warning to Spain
about the link between the rate of unemployment and its cost). In addition, there
was a loss in the redistributive capacity of income tax; a lessening of the
redistributive effect of monetary social benefits due to the more moderate
increase in the number of beneficiaries, as well as a growing gap between the
amount of the benefits with respect to the average levels of income, etc.

And now we have entered the fifth and final stage: the Great Crisis. Past
experience indicates a lack of mechanical connection between the growth of
production and employment and an improvement in the levels of poverty and
inequality. It also demonstrates the importance of redistributive public policies in
explaining the evolution of both phenomena. The Report of Democracy in Spain –
2011raises two questions. It appears that there is a degree of symmetry in the
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response of relative poverty and inequality to the changes in the cycle and, while
the indicators are very sensitive to recessions (when the indicators of inequality
and poverty rise very rapidly), the response is usually less – or slower – during the
boom stage of the cycle, as evidenced by their evolution between 1995 and 2007.
Secondly, although the unemployment rate partially explains the two phenomena
(inequality and poverty), the intra-family distribution of unemployment is more
relevant than the actual overall unemployment rate. Relative poverty situations
increase when the chief bread-winner of a household is unemployed and when all
active members of a household are unemployed.

The Survey of Living Conditions (La Encuesta de Condiciones de Vida – ECV),
compiled by the National Institute of Statistics, is a useful tool for analysing issues
related to inequality and poverty, and allows us to compare the current situation
with the period prior to the crisis. The first thing to emerge from the survey
published in 2010 is the worsening of inequality in Spain: the Gini index rose by
almost one point. This was mainly due to increased income differentials amongst
adults of working age due, in turn, to increased unemployment, and tougher
working conditions for some who remained in work. This rise in inequality is
confirmed by the evolution of other indicators measuring the difference in terms of
the annual income of a representative of the top end of the distribution (rich)
compared with another at the bottom end (poor). A comparison is then made
between these two levels and the middle position; 84% of the increase in
inequalities was generated in the lower part of the distribution, i.e. inequality grew
amongst lower income earners. To express it another way: although there is a
decrease of household incomes in real terms, the actual fall is much steeper in the
lowest part of the distribution than among middle-income or high-income groups.
The findings indicate that the decline of the real income of a typical poor person is
much greater than the decline in the real income of a typical rich person.
Moreover, there is a change in the profile of low-income groups: families affected
by unemployment play a greater role, while pensioners play a lesser one.
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The crisis also registers a change in the Spanish poverty indicators. For example,
the index of material deprivation (which reflects the difficulties faced by families in
various areas such as access to certain goods and consumption activities, the
struggle to make ends meet, delays in mortgage repayments, leases and other
periodic payments...) stopped improving in 2007, and worsened sharply from 2008.
A change has been registered in the demographic and employment profile of
people at risk of poverty with more adults in precarious employment situations or
unemployed. Conversely, the situation of pensioners has improved. The last
recession and the current stagnation of the economy have had a much harder
effect on people whose incomes are directly linked to the labour market. There has
been an exceptionally rapid rise in the number of households whose main
breadwinner is unemployed - especially among immigrant families -, resulting in an
increasing number of children under18 living in households in which no-one has a
job.

It is important to stress the effect of the labour market on poverty levels. The
negative impact of unemployment on income and living conditions is much more
acute when unemployment affects the main breadwinner of the household,
particularly if the household contains economically-dependent children. The
poverty rate among this group of unemployed exceeds 70%. Furthermore, six out
of ten cases experience situations of material deprivation, and in five out of ten
cases there is a risk of constant poverty (low income plus material deprivation).
Immigrant origins as a factor capable of explaining the risk of poverty and material
deprivation – noticeable even before the crisis – has worsened since 2008 due to
higher unemployment rates amongst this group who, moreover, receive fewer
benefits and unemployment payments than native workers.

From the above, we can draw some conclusions about the repercussions of the
crisis on Spanish citizens, and they are emphatic:
A) A clear worsening of the indicators on the state of income distribution in Spain
in relation to reasonable objectives of equality;
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B) Although the crisis has affected everyone’s ability to defend themselves
against the situation and recover from it, this ability varies considerably
according to an individual’s position in the distribution of income tables.
C) Beginning in 2008, there was a turning point in the indicators of material
deprivation due to the increased number of households in financial difficulties,
especially among immigrant families. This became more acute in 2009, which
can partly be explained by the dramatic rise in long-term unemployment (2.15
million people – almost half (45%) of the unemployed).
D) Foreign-born workers are among the groups most affected by the crisis
because of the collapse of the sectors in which they frequently found
employment. However, young people, households with several unemployed
adults, workers with low levels of education, and households formed by an
unemployed or precariously employed woman with one or more dependent
children also form part of the worst-affected groups.
E) The labour market situation becomes the decisive factor in explaining poverty
in its various manifestations. There are two key reasons for this: the steep rise
in unemployment among the main breadwinners of a household, which is much
higher than at other periods and means that changes in the composition of
unemployment weakens the effect of the informal safety net that previously
alleviated family hardship; and an unprecedented increase in the number of
households in which no-one is employed (over a million), resulting in a
significant social cost and an important loss of welfare.
F) Despite the efforts of public policies, serious questions are raised regarding the
risk of social instability in the near future by the growth in poverty and
inequality, the financial restrictions of the Central Administration, the
inadequacy of protection measures for the unemployed, and the lack of
coordination between regional minimum wages.
G) The economic recovery, in the light of past experiences in Spain and other
countries, does not promise an immediate improvement in distributive
variables given the existing segmentation of the labour market and the
insecurity of many of the new jobs that have been created.
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5. The Statute of Catalonia
The economic and social agenda very comprehensively conditioned political debate
in 2010. However, it was not the only theme. At least two other issues – the first,
more novel; the second, unfortunately, structural – stirred-up the mud: the
Constitutional Court ruling on the Statute of Catalonia; and corruption.

In 2006, ninety-nine deputies from the Partido Popular (PP) lodged an appeal with
the Constitutional Court about the new Statute of Catalonia. The Court finally
issued its ruling in 2010, thus opening two parallel debates: one on the Court’s
composition and the time it had taken to reach a decision; and the second on the
ruling itself. The tensions that preceded the resolution tested the High Court’s
ability to apply strictly legal criteria that conformed to the Spanish Constitution and
were untainted by the largely political conflict that surrounded the issue.

From the very outset, the problems that arose within the Constitutional Court as a
result of the procedural manoeuvres surrounding the appeal made the intentions
of the PP to precondition the ruling via irregular manipulation of the composition
of the Court very clear. The PP claimed that the text of the new Statute, replacing
the previous one of 1979, was a Machiavellian attempt to reform the Constitution.
The strategy of tension pursued by the PP led critics of the projected Statute to the
extreme of denouncing that its approval would signify the break-up of Spain. The
PP collected signatures throughout Spain demanding a nationwide referendum
(legally non-viable) about its application.

The Constitutional Court took four years to arrive at a ruling on the appeal lodged
by the PP. The delays were attributed to the outside pressure of political parties
and the Court’s own internal disagreements. The ruling did not address the
minutiae of the text of the Statute as the PP had wanted, nor accepted that the
mere possibility or suspicion of a future use of it for purposes other than those
stated as a nefarious crime against the Constitution. However, neither did the
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Court accept the convoluted reading of the wording of the Act insisted upon by its
defendants in order to square the circle of their realities and aims. The ruling of the
Constitutional Court has resolved the dispute over the Statute of Catalonia, but
also – and no less importantly – it has set a precedent that will finally establish a
general and comprehensive interpretation (via the qualified interpretation of the
TC) regarding the essence, the significance, and the scope of the Spanish model of
regional autonomy. Following this ruling, a further six appeals were resolved that
had been lodged against the Statute by the Ombudsman and another five regions
(including two governed by the PSOE). The Constitutional Court declared that 14
provisions, precepts or paragraphs of the Statute were directly unconstitutional,
and also considered that 27 of them were not unconstitutional provided that their
interpretation conformed to the terms set out in the legal basis. But apart from
such precepts, there were very many (more than a hundred) where the Court,
faced with the appeal of the PP claiming that the text was unconstitutional,
considered it to fall within the framework of the Spanish Constitution.

In 2010, the Constitutional Court set out the boundaries of the autonomous State.
Now it is time for the politicians to decide whether it is possible to continue with
the present boundaries, or whether Spain needs to reform its Constitution - a
course which would necessitate the agreement of all the main parties. What is not
possible is to change the meaning and scope of the Constitution by an infraconstitutional regulation. It is even less feasible to expect that the Constitutional
Court, as guardian of the Constitution, would support any such attack. Given the
current design of the Autonomous State and the ruling of the Constitutional Court,
it seems likely that some degree of convergence could be reached with the
demands made in the Statute of Catalonia regarding matters of competence, using
the present Constitution framework. The question that remains is whether Catalan
nationalists would find this acceptable; or whether their claims are based on a legal
recognition of their uniqueness that would have to be made apparent in special,
exclusive, institutional and statuary aspects, i.e. that Catalonia would have unique
competences and institutions that the other regional governments would not
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enjoy, a special system of agreements, etc. One of the solutions to the situation
caused by the ruling that has been suggested by CiU is based on a similar system to
that of the Concierto del País Vasco. However, a fiscal reform along these lines
does not appear to be viable because it is inconceivable that such a system could
be expanded to any other region, particularly given that its design is patently
unfair. Nevertheless, the Concierto could be expanded if the unfairness could be
eliminated, and other important adjustments could be made (such as preventing
the Central State from being stripped of its fiscal powers and the ownership of
resources). However, if this were to occur, the limited impact of it would not
compensate for its great complexity (from the point of view of the singularity of
the Catalan case). Furthermore, it would be impossible for such an expansion not
to incorporate very polemical issues regarding privileges and the breach of
solidarity between regions.

6. Fire alarms
Year after year, the Report on Democracy in Spain explores the causes and
consequences of Spanish corruption: a phenomenon that weakens the quality of
our democracy. Once again, in 2011, it has to be concluded that the necessary
control over political corruption that should be exercised via the ballot boxes, is
not working in Spain. This is not unique to our country; indeed, it is much more
widespread. One of the main reasons why voters take few reprisals over corruption
can be explained by the influence of the media. The type of media consumed by
individuals (which is discussed in detail in the relevant chapter of this Report)
affects their perception of the prevalence of corruption. However, there are some
‘horizontal’ controls that have not received much attention in Spain so far;
amongst these types of control those known as ‘fire-alarms’ are of especial
interest. The objective of ‘fire alarms’ is to sound a warning whenever there is a
threat of corruption inside public organisations. They function, for example, by
encouraging civil servants or public employees to lodge complaints – especially
informal ones.
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7. The ‘Tancredismo’* of the PP
*Don Tancredo was a XIX century bull-fighter who dressed in white and
remained absolutely stationery in the centre of the ring, appearing like a white
marble statute to the bull because of his complete passivity (Translator’s
note).

The PP is the main opposition party in the imperfect and ever more challenged twoparty Spanish system of democracy. However, there has been very little mention of the
PP in this chapter beyond the discussion of their constitutional appeal against the
Statute of Catalonia which they lodged with the Constitutional Court in 2006. The
reason for this absence is that there has been hardly any political activity on the part of
the PP worth discussing in relation to the most important part of the political agenda
except its consistent refusal to support the main part of the Government’s economic
policy when the sovereign debt crisis was at its most intense. Their praxis has earned
them the qualification of a ‘no match’ score, and their economic alternative is a still-tobe-revealed mystery.

The only occasion when there was some hope of an ambitious agreement between the
PSOE and the PP was over education. At the last moment – and as predicted by many
analysts right from the start – the PP pulled out. Therefore the necessary condition for
economic recovery that was expounded in the Report on Democracy in Spain 2010 has
still not been met. This condition outlined a historical pact between the most
important political and social forces on the essential initiatives to sanitise and reform
the Spanish economy. Such a pact would have demanded that the parties work
together towards a common objective: the welfare of the Spanish population. It
suggested a transversal agreement that encompassed all the territorial spheres
(Central State, regional governments, and local municipalities); employing a time scale
that went beyond the scope of a single legislature and remained in force regardless of
the ideology of the party in government, and which could be applied for as long a
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period as was necessary. It would include a shared austerity policy to restore Spain to
the path of growth - the only way to create jobs - and policy reforms to return the
Spanish economy to a viable cruising speed. Reaching an agreement of this nature and
explaining it to the nation remains part of the demand for a high quality democracy.
Achieving such an agreement should have been one of the priorities of a responsible
political class.

The desired aim of the PP’s policy of opposition without alternatives or consensus was
achieved in a plenum of Parliament after the aforementioned night of May 9th. The
Government had dramatically shifted their economic policy towards adjustment and
austerity in a reaction to pressure from fellow members of the Euro-group. It was
precisely at that moment that the PP parliamentary group voted “no” to this package
of economic measures, resulting in their approval by a mere single vote thanks to the
variable geometry of political alliances practiced by the Socialists. It is perfectly
possible to imagine what would have happened to the price of sovereign debt – and
the entire Spanish economy – if the Government had lost that parliamentary vote. In
fact, this scenario played out in Portugal a few months later when the opposition
denied their support to the austerity package introduced by the socialist Prime
Minister, José Sócrates. The price of Portuguese national debt rose so high that the
country was unable to pay it without help from the EU and the IMF. In return for this
rescue, the Portuguese adjustment plan will be more severe than that rejected by their
Parliament and, moreover, will be regulated by Brussels, without the direct
intervention of the elected national representatives of the Portuguese citizens.

From the earlier strategy of tension (which some leaders of the right still resort to from
time to time), the PP moved on to another strategy of ‘wait and see’, leaving the
Government to sacrifice itself on the altar of their own unpopular economic crisis
management. This strategy has been justified by the results of the opinion polls which
predict a spectacular increase in the fortunes of the PP in the forthcoming general
elections. But there is one curiosity: despite the fact that internal PP quarrels over
Mariano Rajoy’s chances of being the person to lead the PP into the elections have
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abated, it could happen (and, at the time of writing, is happening) that he could
become prime minister without having ever achieved a positive rating in the opinion
polls.

The “wait and see” strategy that the PP has employed since 2010 is founded on four
pillars. Firstly, to let the crisis do its job and ‘burn’ first Zapatero, and then the rest of
the leaders of the PSOE. Secondly, to avoid at all cost that any of their programmatic
statements or documents make reference to concrete policies that could create
division amongst their supporters (for example, Rajoy declared that he had designed
an energy policy “como Dios manda” (“as God intended”). A cartoonist published a
strip cartoon entitled “The PP alternatives” in which Rajoy was depicted expounding
his proposals: “To resolve the crisis, we will first end the crisis - but not in the same
way as ZP, who has not resolved it”; “The crisis will finish exactly when we start to
have no crisis. Our concrete proposal is that this will occur when we win the elections”;
“We also propose to take the correct decisions at all times - and not the wrong ones
like ZP’s”; “We want to first end unemployment, and then to create jobs - not destroy
them like ZP”; “Whoever says that we have no ideas is lying. As you can see, we have a
lot. The main point is that, thanks to the crisis, we will come to power”, and so on).

The third and fourth points of the PP “wait and see” strategy have been defensive: to
prevent corruption - particularly in relation to the Gürtel Case, which only affects their
party – by the use of the tactic of “and you more” (for example, citing the case of
irregular redundancy payments in Andalusia); and also by avoiding and dampeningdown as far as possible the divisions within their own party (for example, the
extravagant interference of José María Aznar and declarations of the PP leaders most
closely-aligned to the Spanish Tea Party positions). Joint appearances of Aznar and
Rajoy have been extremely rare, and any face-to-face meetings with the president of
the Valencia region, Francisco Camps, have been equally so.

In addition to the above, the 2011 Report has pioneered new areas of research some of which will inevitably be re-examined in future editions until they are fully
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understood - on the nature of political parties, the unresolved conflicts between
the State and the Catholic Church, and historical memory. The Report of
Democracy in Spain, 2011 is the fifth consecutive annual report. The first report
originated as a response to our dissatisfaction with actual, existing democracy in
Spain and our need to understand its social consequences. These annual reports
are our contribution to a public debate which is not only important because of the
already-existing pluralism, but also as an indispensable prerequisite for improving
our democratic system.
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Annus horribilis

1. The effect of the economy on political power
Banks are more powerful than the Government. At least, this was the
view of Spanish public opinion in October 2010.1 Public perceptions
about the imbalance between economic power and political power
became the most important legacy of this year’s legislature: the
realisation that national and European policy followed in the wake of
global economic imperatives. The financial debt markets drew the
boundaries marking the limits within which the European Governments
could manoeuvre. Thus, the economic crisis uncovered some of the
weaknesses that had remained hidden in the earlier stage of economic
boom. First, it was realised that national governments had a more
limited margin in which to act and less authority than the electorate
had previously attributed to them. And, secondly, it became clear that
European political unity was not up to the challenges imposed on it by
the internationalisation of capital markets and the interdependence of
their economies.
1

The November opinion poll of the CIS (Study 2853) asked participants who held most power in

Spain. Almost 1 out of 3 chose the banks (31.6%), while only one out of four (26.4%) thought that
the Government held most power. Large companies were mentioned in third place (15.1%).
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In May 2010, the illusion that the solutions to the Spanish economic downturn
would be directed exclusively by national governments had vanished. At that time,
Rodríguez Zapatero was forced to reverse his policy of stimulating demand through
government spending and launch a programme of budgetary cuts to combat
deficits and to convince the bond markets of Spain’s economic viability. This plan
was followed by the pensions’ reform and a new set of fiscal adjustments: a type of
Plan B that the Government had prepared in case Spain was unable to regain the
confidence of the markets with the first reforms. However, the year ended with
fading hopes about the solvency of our economy.

Given the doubts expressed by the economic actors, Government action was
primarily aimed towards transmitting messages about the direction of its policies in
order to reduce uncertainties about their economic capabilities. This put an
additional burden on Rodríguez Zapatero’s Government in terms of managing the
crisis. It had to respond rapidly to the demands made by the markets and at the
same time negotiate with the political actors about the reforms that had to be
adopted. In fact, these negotiations became more necessary than ever during this
legislature. Firstly, because the Government did not have a parliamentary majority
in the Congress it needed to seek the widest possible support in order to legitimise
its actions; and secondly, because the markets would not take the Government
reforms seriously if they were not backed by a broad consensus. In the face of this
difficult situation, the Partido Popular decided to shrug its shoulders. Having regard
to the progressive deterioration of the PSOE’s electoral chances, the opposition
decided to take refuge in political inaction and the hope that the crisis would
continue to erode socialist support up until the next general election.

Finally, the loss of electoral support, coupled with a declining assessment of
Zapatero’s ability amongst his own voters, sparked rumours about his future
candidacy as socialist leader in the forthcoming general election. The imminent
regional elections of 2011 did nothing to silence this rumours. In order to minimise
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the negative impact of national policy on the regional results, some socialist
regional leaders tried either to challenge or to distance themselves from the
policies implemented by the Executive.

2. Governing the crisis
2.1 The infectious nature of the debt crisis
During 2010, the economic crisis monopolised the political agenda. The effects of
the Great Recession, particularly devastating in some European economies, not
only rocked the financial system, but the very stability of the euro. The most
obvious case of economic collapse occurred in Greece, but other countries such as
Portugal and Italy were singled out by important economic analysts as a threat to
European economic stability. Late in the year, Greece was joined by Ireland who
had to accept the rescue plan of the EU following the Irish failure to meet its debt
payments. Spain did not remain uninfected by this economic debacle.

Faced with such a negative scenario, the Spanish economy suffered sharp falls on
stock exchanges, as well as a decline in the rating of its debt by the rating agencies.
In an effort to reassure markets and to re-build confidence, the Government
adopted tough anti-crisis packages that included major cuts in public spending and
also embarked on far-reaching structural reforms. The aim of these measures was
to reduce public deficit and to return it to previous levels.

2.2 The consequences of the crisis
The collapse of the Greek economy in early 2010 led to panic in financial markets.
The possibility that a Euro-zone country might be declared bankrupt increased the
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uncertainty amongst investors. These doubts were not unfounded: both debt and
public deficits in Euro-zone countries had been increasing significantly since 2008.2

The pattern was no different in the case of Spain. Although Spain had the lowest
debt growth between 2008 and 2009 (34%), from then on the deficit rocketed up
to 164%. Moreover in early 2010, the IMF announced that during the year Spain
would be the only G-20 country remaining in recession. Some economic analysts3
and EU policy makers4 began to consider that Spain was incubating an economic
tragedy far greater than the Greek one, given that the Spanish economy is four
times the size of the Greek, five times the size of the Irish and six times the size of
the Portuguese. Macroeconomic data from Spain did not help to alleviate these
fears. As shown in Graph 1, unemployment was moving towards 4 million and the
inter-annual variation of GDP, while it had become positive in the rest of the Eurozone, continued being negative in Spain.

2

Negative data on debt and public deficit were pronounced in Greece, but market uncertainty

regarding Ireland, Portugal and the UK was also justified. In the case of public debt, between 2008
and 2009, Portugal’s had increased by 16.53%, Ireland’s by 47.85% and the UK’s by almost 31%.
However, where the alarm bells sounded loudest was in the debt variation. The gap between what the
State spent and what it received increased by almost 221% in Portugal, almost 100% in Ireland and
128% in the UK.
3

In early February 2010, the Financial Times published a series of articles comparing the situation in

Spain with that of Greece.
4

On February 3rd, the Commissioner for Economic and Monetary Affairs, Joaquin Almunia, stated

the following with respect to Greece, Portugal and Spain, “These countries have high public deficits
with a cyclical but also structural component. This is truer in the case of Greece and Portugal than in
Spain.” (El País, 03.02.2010)
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Graph 1
Spanish economic indicators
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Faced with such a negative scenario, the Government decided to act forcefully to
restore Spain’s image in the markets. The recovery of investor confidence became
a necessary condition for returning to the path of economic growth. To this end,
Zapatero began the search for a political consensus on which to base his economic
proposals. Thus, the Prime Minister decided to convene a negotiating forum to
reach “the maximum possible consensus” for encountering new measures. On the
one hand, the Government needed to promote job creation, reduce public
spending and to introduce further reforms to the financial system. On the other
hand, it needed support in changing the Spanish model of production.5 The
negotiations were set at the highest level and chaired by the financial deputy Prime

5

See the President’s speech to the plenary session of Parliament reporting on the meeting of the

European Council held on February 17th in Brussels on the steps to be taken to confront the changing
economic and employment conditions.

43

Minister, Elena Salgado, who was accompanied by the Industry Minister, Miguel
Sebastián and the Minister of Development, José Blanco. All the spokespersons of
the political parties were also summoned to the negotiating table. Despite the
gravity of the occasion, and if the Government was looking for a grand pact
between all the political forces (or at least the two main parties), then what
became known as the “Zurbano meetings” must be considered as a failure.

The reasons for the failure were manifold. Firstly, although all the participants
were clear that refusal to enter into a pact would not be understood by the public,
they did not demonstrate a firm desire to reach agreement. The Socialist Party, for
example, faced a dilemma: as the governing party they were obliged to seek
support to ensure political stability in a difficult economic situation. Furthermore,
this move could also be understood as a message to their supporters, as well as the
rest of the electorate, that solving the crisis was a matter of State policy in which
all parties should be implicated. However, at the same time, they were under
pressure to make rapid decisions and were unable to devote sufficient time to
arriving at a grand agreement which would involve in-depth discussions of the
major measures and economic reforms. Meanwhile, the situation in the financial
markets remained tense.

At the same time, the fortunes of the Popular Party began to increase in the polls
and they needed to send clear signals to an electorate that demanded that they
take a firm stance against Government economic policy. They could not refuse the
proposal to seek a grand agreement, but they could denigrate the deliberative
process from its very beginning.6

6

Mariano Rajoy replied in Parliament to the PM in the following way: “What I ask is for you to

govern, to rectify your mistakes and forget about negotiations and commissions.” (Plenum of the
Congress of Deputies, report on the European Council meeting in Brussels and the measures to
confront the changing economic and employment situation held on February 17th 2010,
http://www.congreso.es/, page 10).
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Without the support of the main opposition party, the Government focused on
seeking support from the minority parties, some of which were beginning to be
influenced by the proximity of the regional elections. Thus, while ERC and the CiU
were favourably disposed to participate in a grand agreement and even encourage
it, their electoral commitments could not allow them to be seen to be getting too
close to a political party that their supporters disagreed with. Other political forces
(IU, ICV and BNG) demonstrated significant ideological differences. Given this state
of affairs, a pact was more likely to be reached with the PNV and the Coalición
Canária.7

The conclusions of the “Zurbano Meetings” were embodied in a Royal Decree that
contained a number of measures. Among the most important were tax deductions
for the rehabilitation of main residences and support measures for SMEs such as an
expansion of the capacity to recover VAT on unpaid invoices. Although the pact
was approved with the votes of virtually all political forces8, the general feeling encouraged by the mainstream media but also expressed by political
representatives – was one of failure and an inability to reach a political agreement
that would strengthen the Government’s economic decisions.

Approval of this economic stimulus package failed to calm the markets, and this
time the Prime Minister announced, unilaterally and in an extraordinary plenary
session of Parliament, one of the most drastic expenditure cuts in the history of
Spanish democracy.9 In this plenary, the Prime Minister outlined the adjustment
measures that had already been anticipated two days earlier in Brussels.10 The
7

In fact, and as will be explained later, both the PNV and the CC ended up becoming stable partners

of the PSOE for the rest of the legislature.
8

There were five abstentions: from the ICV, BNG, Na-BAI and one deputy of the PP.

9

To read the President’s speech to the plenary session of Congress devoted to this issue, see

(http://www.la-moncloa.es/Presidente/Intervenciones/Sesionesparlemento/prsp201005.htm).
10

1.

The measures were the following:
Salary adjustments for civil servants: salaries reduced by an average of 5% in 2010 and frozen
for 2011. Additionally, salaries of members of the Government were reduced by 15%.
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meeting had been held after yet another week of turmoil that had culminated in
two major decisions being taken by the European Commission. Firstly, for the first
time in the history of the euro, the Commission approved a bail-out fund for
Greece amounting to 110,000m€. And secondly, after speculative attacks against
the euro in the second week of May, the EU, in conjunction with the IMF, approved
a rescue fund of 750,000m€ for any Euro-zone economy that was declared
incapable of meeting its debt repayments.

The creation of the Rescue Fund once again focused the spotlight on countries like
Ireland, Italy, Portugal, and, in particular, Spain because of the uncertainties
surrounding their ability to repay their debts. Shortly before the EU meeting, the
interest rates for Spanish 10-year bonds rose steeply compared to other troubled
large economies such as Italy and the UK. Given this scenario, and to regain the
confidence if the markets, the Spanish Government set out a plan which aimed to
save up to 15,000m€ over 2010 and 2011, and reduce the deficit to 3% in 2013.

The rejection of the Government’s package of measures was almost unanimous.
The PP called it unfair; the leader of IU, Cayo Lara, considered that the measures
were “unworthy of a socialist Government”, and the main trade unions, the UGT
and the CCOO, called a strike of public service workers which took place on June
8th.

2.

With the exception of minimum and non-contributory pensions, revision of pensions was
suspended for 2011.

3.

The transitional arrangements for semi- retirement provided for in Law 40/2007 were removed.

4.

The so-called ‘baby cheque’ of 2,500€ for all births was abolished.

5.

Pharmaceutical costs were to be reduced by the use of customised prescriptions.

6.

Aid for dependents was retroactively reduced and a maximum period of 6 months was set to
determine solicitations.

7.

Development aid to be reduced by 600m€ between 2010 and 2011.

8.

State public investment reduced to 6,045m€.

9.

Additional savings of 1,200m€ were planned for local and regional administration.

46

The Prime Minister, however, defended the cuts arguing that, in general, they did
not affect social spending. As he recognised months later in an interview with El
País, “The welfare cuts have been very limited. It must be remembered that in the
last legislature my Government increased social spending by 40%. Such an increase
was unprecedented, and we have cut only 1%, mainly by abolishing the ‘babycheque’ and by freezing pensions for 2011”.11

His assessment can be verified by examining some indicators. Graph 2 shows the
evolution of the minimum pensions since 1997for those over 65 with a spouse
(dotted line), and without a spouse (solid line). The blue line marks the period of a
PP Government and the red line marks the period of the Government of Rodríguez
Zapatero. As can be seen, minimum pensions, in general, have risen significantly
since 2004, particularly those for married couples. The inter-annual increases rose
by almost 9% (to 658.7€) for married couples and by almost 7% for single
pensioners (to 528.5€). In 2010, the decline in pensions was abrupt but, as the
graph shows, the increases were still significantly higher than those made by the
PP in a time of economic boom.

Graph 2
Evolution of minimum retirement pensions during the Governments of Aznar and
Rodríguez Zapatero

Aznar Government
Zapatero Government

Variation (%)

Source: Labour and Immigration Ministry and PSOE

11

See: El País, 21.11.2010
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It is possible, nevertheless, that the budgetary measures approved for 2011 will
produce a change in the evolution of social spending. In fact, in December 2010,
the Government introduced a new package of anti-crisis measures which could
reinforce the downward trend observed in late 2010. To ward-off the spectre of
financial intervention, Zapatero announced a lowering of corporation tax for SMEs,
and the privatisation of some airports and national lotteries. But, most
importantly, the Government announced the withdrawal of the benefit of 426€
that they had introduced for long-term unemployment which had been one of
their most socially-significant measures for protecting the sectors hardest hit by
the crisis.12

Not only was the margin of manoeuvre for the Government very tight, but the
erosion of its electoral support was also becoming critical. From July onwards, the
CIS Barometer indicated a clear advantage for the PP over the PSOE. The PP
decided to convert its criticisms of the various Government packages of anti-crisis
measures into an essential part of its opposition strategy. This strategy combined
the announcement of unidentified economic measures that were never fully
explained with messages to the electorate on socially-significant themes. Thus,
some of the general economic proposals of the PP consisted of tax cuts, the
abolition of various administrative departments, the restructuring of public
spending, and structural reforms. However, they never articulated any concrete
policies. Their message concentrated on the Prime Minister’s inability to end the

12

This situation changed when agreement was reached between the Government, the trade unions

and the employers’ federation in early February 2011. The so-called ‘Social Pact’ included support
for the long-term unemployed.
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crisis, expounding populist proposals,13 and questioning the veracity of
Government information on macroeconomic data.14

2.3 The tortuous path of labour reform

The labour reform that the Government introduced under pressure from the
international markets triggered a clash with the trade unions after years of peace
and social stability.

During the economic boom (2004-2007), the Government protected workers,
strove for peace with the unions, and increased retirement benefits (as
demonstrated in Graph 2). However, from 2008, when the crisis fully took hold in
Spain and the Government began to implement various important reforms, their
action did not gain the support of the unions. The main structural measures – and
the greatest source of conflict – concerned the reform of the labour market.

At the beginning of 2010, labour market reform became a priority. The
unemployment rate continued to rise and began to be rated far and away the most
important worry for Spaniards. As Graph 3 illustrates, throughout the year
unemployment was identified as the main worry of eight out of ten of those
interviewed, while in 2008 (horizontal red line) this figure only represented six out
of ten.

13

On May 16th 2010, María Dolores de Cospedal defended the idea that the PP was a “socially

progressive party” as well as being a “workers” party and a party that “protected the pensioners”
(see:

http://www.rtve.es/noticias/20100516/cospedalel-partido-social-progresista-trabajadores-

jubilados-pp/331509.shtml)
14

Immediately after the news that Ireland would have to be rescued by the EU, Esteban González

Pons said, “We would like the Government of Spain to tell the truth – the whole truth. We demand
the truth and not their usual lies”. Some days earlier, María Dolares de Cospedal had said, “It must
not only be said that Spain is not Ireland, it must also be proved”. (El País, 25.11.2010)
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Graph 3
Evolution of unemployment compared to 2008

Unemployment
Average 2008
Unemployment as the main problem (% of respondents)

Jan, Feb, March, April, May, June, July, Sept, Oct, Nov

Source: CIS

In addition, the drive that had been introduced earlier15 to create jobs through
spending policies had to be abandoned because of the size of public deficit.

From the outset, the Government’s intention had been for labour reform to lead to
an agreement between Government, unions and employers, as had happened with
the 200616 reform. However, the reasons why this could not occur now were
intrinsically related to the evolution of the economy. On the one hand,
entrepreneurs began to see production costs increasing because of changes to
banks’ lending policies, which led to employers arguing for a lowering of the costs
of dismissals during the negotiations. On the other hand, unions, aware of the
economic situation, tried to seek measures to make the labour market more
flexible while at the same time protecting their workers. Sandwiched between the
employers and the unions, the Government was increasingly pressurised by the
international financial markets which required clear and convincing structural
reforms to increase confidence and credibility in Spain.

15
16

See: The Report of Democracy in Spain 2010, Fundación Alternativas
This agreed reform sought to reduce the temporality of labour contracts as well as lowering

company costs. It also strengthened the role of the unions in terms of their control over sub-contracts.
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Unions and employers managed to reach a collective agreement involving a wage
increase of 1% for 2010; but the dialogue between them was hardly constructive.
In early March, the president of the employers’ federation (CEOC), Gerardo Díaz
Ferrán, published a newspaper article in which he presented his own labour market
model.17 His proposals18 were rejected by both unions and the Government, with
the latter reproaching the CEOC for not contributing “to the necessary climate for
an agreement”. Given this atmosphere, the Executive presented another reform
project19 in April which took its inspiration from the German model and copied the
Austrian model in matters relating to severance pay. Additionally, the Government
proposed measures to promote part-time permanent contracts, as well as means
to facilitate the incorporation of young people into the labour market.

Despite numerous meetings, no agreement was reached, and so the Government
imposed a Labour Reform Decree on the unions and employers which was
approved by Parliament in June. This approval came just weeks after the
presentation of the adjustment plan and at a moment when the risk premium for
Spanish debt stood at its highest since the introduction of the euro: 176 points. The
market pressure on the Spanish Government to implement this reform was
admitted by Rodríguez Zapatero when he said that the markets “needed responses
in order to avoid and/or eliminate the uncertainty”.

In general, labour reform focused on ending the plethora of short-term contracts
and curbing galloping youth unemployment. But the biggest clash with the unions

17

See: Proposals for an efficient labour reform, El País, 03.03.2010.

18

Amongst other measures, Díaz Ferrán defended a new permanent contract, the use of temporary

contracts, lower redundancy costs and reduced corporate contributions to social security. But what
most angered the unions and the Government was his proposals for contracts for youth employment
which included a significant cut in rights.
19

In February, the Government had already announced their proposed labour reform which

advocated a reduction in the number of working days, prioritising youth employment and revising
recruitment bonuses. This proposal was rejected by their social partners due to its lack of specificity.
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came over the objective causes of redundancies and the lowering of their cost.20
This disagreement spread to the rest of the political forces which meant that the
Government passed the labour reform in the Council of Ministers without any
guarantee that it would be later approved by Parliament. Eventually, Parliament
approved the Decree law with more abstentions (173) than votes in favour (168)
and finally, in September, the new law regulating labour relations was passed with
only the affirmative votes of the PSOE; the PNV abstained, and the rest of the
political parties voted against it.

The parliamentary isolation of the governing party with respect to a reform of the
labour market that was crucially important for improving the image of Spain in the
international markets was further aggravated by the convening of a general strike,
the first to occur during the mandate of Rodríguez Zapatero.

The main reason for the general strike was the change to the conditions of
redundancies and the lowering of their cost for employers. However, the unions
also used the strike to channel discontent over the measures to lower the deficit,
such as pay cuts and the freeze on pensions.21 The general strike was thus utilised
as a conduit for the discontent arising from the economic decisions that had been
adopted.

According to the organisers, support for the strike stood at around 70%; no figures
were offered by the Government. However, weeks later, the October Barometer of
the CIS demonstrated that for the great majority of the public (70%) the strike had
been a fiasco.

20

Redundancy payments under the new labour reform were reduced to 20 days – 11 less than

previously, and the economic difficulties of a company were recognised as a cause for redundancies.
21

For

the

strike’s

manifesto,

see:

http://www.ugt.es/huelga_general/manifiesto-UGT-

Huelga%20GeneralB.pdf
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The strike had very few political consequences. The Government stood firm in its
decision to go ahead with the reform, although it immediately tried to repair its
relationship with the unions which, given the imminent reform of pensions, was a
necessity. A significant gesture in this direction was the replacement of the Labour
Minister, Celestino Corbacho, by Valeriano Gómez. Valeriano Gómez had been part
of the Labour Ministry team under the minister, Jesus Caldera, but, more
importantly, he had been a prominent member of UGT and had marched with the
unions during the demonstration which concluded the general strike. The
incorporation of Valeriano Gómez, and other significant changes in the
composition of the Government, was not only an attempt to send a message of
understanding to the unions but also to voters, who, since July, had clearly started
to withdraw their support from the Government.

2.4 Rodríguez Zapatero’s change of tack
The reforms introduced by Zapatero in 2010 represented the final stage of the 180degree change of direction in his management of the economic crisis. The Prime
Minister had begun the legislature by playing-down the effects of the crisis and
promoting spending as the main measure to revive the economy. By the end of
2010, with his “blood, sweat and tears” discourse, he was introducing reforms
aimed at reducing the deficit. Zapatero justified this policy reversal by appealing to
a “sense of responsibility”,22 and making clear that his commitment to reform was
above party political interests.23

22

Contradictions between the promises of politicians and their actions are not uncommon. To

minimise the negative impact of these contradictions, politicians can disguise or deny them, or use
various arguments to justify them, such as the appearance of “unforeseen circumstances”, or “reasons
of State”, which was the course adopted by Zapatero. See: J.M.Maravall (1999) Accountability and
Manipulation in Przeworski et al (eds) Democracy, Accountability and Representation, CUP.
23

See: the Prime Minister’s speech in the Debate on the State of the Nation, July 14th 2010.
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At the beginning of the legislature the Government refused to recognise the
existence of the crisis. In part, this was because they believed that if the crisis was
openly acknowledged they would be unable to gain the public confidence and
optimism that was necessary for recovery. As the economic situation deteriorated,
the Government was forced to make continuous up-dates to its discourse which,
because of its optimism, always lagged somewhat behind events.24 Due perhaps to
an excessive concern that the citizens should not blame them for the onset of the
crisis, the Executive forgot that it was the very management of the recession – and
not its arrival – which could have negative electoral effects. In fact, subsequent data
has shown that the Government has been penalised precisely for its management
of the crisis, rather than blamed for the economic situation.25

However, first with the reforms approved in May 2010, and later with the labour
and pension reforms, the Executive made an effort to catch-up and stay abreast of
events by introducing a degree of reformist zeal into their political agenda.26 With
these initiatives, the political capacity of the Government and its ability to lead
probably increased compared to their earlier management of the crisis.
Nevertheless, this change of tack did not succeed in improving either the public’s
perception of their management, or the evolution of their electoral support.

Zapatero’s change of direction weakened the ideological underpinnings of his
political project. In the previous legislature, the Prime Minister had defended his
platform of civil rights reforms which were based on a strong commitment to an
idea of citizenship firmly linked to an extension of collective rights and freedom

24

See: The Report on Democracy in Spain 2010 in the chapter, The Political strategies of

Government and opposition.
25

See: León et al (2010), La competición electoral en España. Claves de Razón Práctica, 205.

26

See: the article in the Financial Times, 18.01.2011
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from discrimination.27 By contrast, the firmness of the Government’s performance
in introducing the reforms of 2010 was mainly a result of their reaction to the debt
crisis. Thus, the Government deployed a long catalogue of reasons to convince the
public of the need for spending cuts and radical reforms to achieve a more
competitive economy to finance the welfare state. What perhaps was missing was
some supporting ideological discourse that would provide an ideological definition
to socialist policy in times of crisis. The inevitable shift in the management of the
crisis has left a void in the socialist ideological project which the PSOE will have to
try to rebuild in the coming years. In this task it will be accompanied by other left
European parties.

3. A Government in recession and an opposition in bed
3.1. The electoral cost to the Government
The approval of the package of measures to reduce the deficit and the rupture with
the unions over labour reform consolidated a public image that the Government
was on the edge of a precipitous. The eroding of the Executive’s popularity over
the past year can be ascertained by two trends: firstly, a loss of confidence in the
Government’s ability to manage, and secondly, a marked decrease in the direct
intention to vote for the PSOE, especially amongst the left.

Regarding the first, the lack of trust in the Government’s ability to manage became
an uninterrupted trend (Graph 5). During 2010, the monthly percentages of those
who disapproved of the Government climbed from 47.5% in January to almost 60%
in October. For the first time since Zapatero moved into the presidential palace in
Moncloa, most Spaniards evaluated governmental management as poor or very
27

See: Report on Democracy in Spain 2008: Down but not out. Fundación Alternativas, pg. 64
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poor. This decline was particularly strong among swing voters and those who had
voted for the PSOE in 2008. Among the latter group, the percentage of voters
dissatisfied almost doubled – from 18% to 35%. While it is true that there had been
some deterioration in previous years, the pace of the decline appeared to be
increasing year after year.

Graph 4
Evaluation of economic management, according to vote

Total
PSOE voters in 2008
Swing voters

% of those considering management poor or very poor

Source: CIS Barometer

With the notable exception of policies relating to public safety and ETA terrorism,
the Government suffered an erosion of confidence in many management areas.
But this decline was especially pronounced regarding issues closely related to the
economic crisis: employment, and general economic and social policies. There was
a quite striking loss of support for the management of policies traditionally
associated with the left, such as social policy. Until 2010, more people were
satisfied than dissatisfied with the policies in this area; but from that year onwards,
the pattern was reversed: 37% assessed the management in this area as poor or
very poor, while barely 25% evaluated it positively.

However, despite the notorious cuts in social spending, the public continued to
view the PSOE as more capable than the PP is this particular policy area. This was
not the case for employment and economic policy. From 2009, the public felt that
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the opposition PP was better prepared than the Government to manage these two
areas.

Graph 5
Direct voting intention for the PP, the PSOE, or abstention
PSOE vote
PP vote
Swing vote
Left (values 1 & 2)
Moderate left (values 3 & 4)
Centre (value 5)
Uncommitted (don’t know/no answer)
Moderate right (values 6 & 7)
Right (values 8, 9 & 10)

Oct

Jan
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Source: CIS Barometer

Regarding the second trend, in 2010 the wear on the Government’s popularity was
clearly reflected in voting intentions. An analysis of their evolution reveals at least
two interesting trends (Graph 5). In the first place, the loss of support for the PSOE
was particularly concentrated amongst left voters. In fact, the deterioration was
most noticeable amongst the extreme left (between values 1 and 2 on the
traditional ideological scale). During 2010, the intention to vote for the PSOE
amongst this group fell steadily until it was halved (from values around 45% in
January to close to 20% by October). In contrast, amongst the more moderate left
voters (who provide the bulk of socialist votes), the PSOE only began to lose
support between April and July. This, perhaps, indicated that this group was
especially sensitive to the measures proposed by the Government in May to
contain the deficit.
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Thirdly, the downward trend in the intention to vote for the PSOE was not
accompanied by an increase in support for the PP – which remained essentially
stable - but there was a marked increase in voters who were undecided. The data
suggests, therefore, that the majority of disaffected ex-socialist voters did not pass
over to the ranks of the PP, but to the group of the undecided.28 The rest of the
ideological groups revealed no noticeable change. The evolution of voting
intentions amongst centrist voters and ideologically-uncommitted voters was
similar to that of left voters, but more moderate. Meanwhile, the hegemony of the
PP on the right remained basically stable.

The Government attempted to regain the confidence of the electorate that they
had lost by including issues on the political agenda that were popular on the left.
These included, for example, fiscal reform and a failed bill on religious freedom.
Regarding the first issue, the debate on tax reform had a long history29, but came
to the fore after the economic adjustments carried out in May. The matter was
raised again by the Minister for Development, José Blanco, when he said that,
given our level of social services and infrastructures in Spain, our taxes were low
compared with those of neighbouring countries. This statement was interpreted as
meaning that the Government was considering a tax reform that would increase
the tax burden on the rich. In fact, despite a denial by the deputy Prime Minister
shortly afterwards, the Minister for Development reiterated the idea of tax reform
and increased taxes for the rich during the summer. Finally, the Prime Minster had
to announce in Shanghai that “fiscal reforms would not be substantial”.30

Another issue to be co-opted onto the political agenda was the approval of a law
on religious freedom that was compatible with a secular State. This has been a
28

For a more detailed analysis of how the PP was incapable of benefitting from the deterioration of

PSOE support, see: León et al (2010) La competición electoral en España. Claves de Razón Práctica,
205, pp. 45-50.
29

See: The Report of Democracy in Spain, 2009, Fundación Alternativas.

30

El País, 30.08.2010
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historic demand of the Spanish left. In June, the Government drafted a bill that
extended Spanish secularism and guaranteed the State’s neutrality on religious
matters. The bill proposed to prohibit the display of religious symbols in State
schools, official functions were to be stripped of any religious content, and all the
established religions in Spain would enjoy an extension of their rights. The project,
however, did not go ahead, and the Prime Minister blamed this on the lack of
social and political consensus.

Theoretically both laws could have mitigated the dissatisfaction of the left towards
the Government but, in fact, they had the opposite effect. In the case of tax
reform, the Government presented an image of improvisation. And in the case of
the law on religious freedom, the Government was viewed as distancing itself from
the reformist spirit that had characterised it during its first term.

3.2 Rodríguez Zapatero’s annus horribilis

The difficult economic environment facing the Government also took its toll on the
image of the Prime Minister. Although his ratings had been in steady decline since
the PSOE’s electoral victory in 2008, they dropped to hitherto unknown levels
during 2010.31

Furthermore, this decline in the ratings did not only affect the figure of the Prime
Minister, who inevitably had to face the political costs imposed by the severity of
the economic crisis. It also affected the vast majority of the members of the
Executive, as well as the main leaders of the opposition. None achieved a pass
mark during 2010 and their ratings fell to extremely levels. With the exception of
Alfredo Pérez Rubalcaba and Carme Chacón, most of the rest were rated well
below 4 out of 10.
31

Guillem Rico, “Zapatero y Rajoy, líderes en recesión” El País, 21.09.2010
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Graph 6
Average evaluations of the leaders of the PSOE & the PP, 1979-2010
Evaluation from 0-10
Socialist leaders
PP leaders

Source: Rico (2009), and author’s own calculations taken from CIS Barometers

In 2010, Zapatero’s image suffered the largest fall since the PSOE’s election victory
in 2004. Firstly, the evaluations of the Prime Minister during the last months of
2010 were the lowest ever obtained by a leader of the PSOE or a prime minister,
with the exception of Leopoldo Calvo Sotelo. While it is true that previous prime
ministers have received a fail mark in the opinion polls, these mark were seldom
lower than 4. The assessment of Zapatero, however, has remained below this level
since early 2010. As outlined below, the decline in the popularity of the Prime
Minister was somewhat alleviated by the even worse evaluation of the leader of
the opposition.

Secondly, Zapatero caused particular disappointment amongst those who had
voted for the PSOE in the 2008 general election. The rating of Zapatero by this
group fell from 6 to 5. Although this signified a pass mark, there appeared to be
signs that the downward trend would continue. The fall in his popularity was
largely due to the deterioration of the Prime Minister’s image among the
ideologically-uncommitted voters who had voted for the PSOE in 2008. However,
this was not so in the case of the socialist faithful32: the Prime Minister’s image

32

By the ‘socialist faithful’, we refer to individuals who voted for the PSOE in the 2008 general

election and who declared that they would continue to do so tomorrow if new elections were held.
According to the CIS survey, the PSOE loyalty rate currently stands at barely 50%.
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among the latter was less damaged. In fact, Zapatero received a higher rating from
his loyal supporters than Rajoy did from his.

Thirdly, the first signs began to appear showing that Rodríguez Zapatero had
definitely lost the vote of the centre and the ideologically-uncommitted (Graph 7).
It is recognised that in Spain, voters with a low political profile – the centre voters
and the ideologically-uncommitted – tend to vote for the governing party and
award a higher rating to the incumbent leader of the Government. 33Nevertheless,
Zapatero seemed to have lost the support of this group traditionally aligned to the
ruling party. Contrary to the norm, in 2010, ideologically-uncommitted voters
demonstrated a lesser propensity to follow the usual pattern. Similarly, the
evaluation of Rodríguez Zapatero amongst this group began to be lower than that
of the leader of the opposition. Thus, in 2010, the first indications started to
appear showing that the PSOE could no longer count on the support of a group
traditionally aligned with the Government. Indeed, for the first time since 1982,
voters of this profile showed a greater preference for the main party of the
opposition, rather than for the ruling party.

Graph 7
Evolution of the ratings of Rodríguez Zapatero and Mariano Rajoy (2007-2010)
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Ver de la Calle, Martínez y Orriols (2010)
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•

‘Loyal voters’ are those who intend to continue voting for the party they voted
for in the general elections of 2008

Source: CIS Barometers

It is not difficult to imagine the reasons that led to a fall in Zapatero’s never previously
seen for a socialist leader in Spain. The principal causes can probably be found in the
severity and persistence of the economic crisis. As discussed in previous pages, in May
2010, the Prime Minister was obliged by the economic situation and the nervousness
of the international lending markets to introduce a series of highly unpopular
measures. The urgent need to reduce the deficit forced the Government to renege on
one of its main insignia: social policies. Until then, the Government had exercised a
strategy of using social policies to compensate for the political damage caused by the
economic crisis and the high rates of unemployment. Undoubtedly, measures such as
the wage cuts for public employees implied a significant electoral cost among this
sector. According to CIS surveys, between April and July, the drop in the direct voting
intention of public employees amounted to 8 points, four times greater than the drop
for the rest of the electorate.

In short, the data left no room for doubt: in 2010, Prime Minister Rodríguez Zapatero
was experiencing the worst moment of his mandate. At mid-year, the editor of 20
Minutes, Arsenio Escolar, wrote in his newspaper that according to sources close to
the Moncloa Palace (Prime Minister’s office and residence), Zapatero would renounce
running for re-election in the next general elections “the day that Mariano Rajoy
surpassed him in the opinion polls”.34 When Escolar wrote these lines, Zapatero held a
decreasing but still comfortable advantage over the PP leader. But the margin was
narrowing quarter by quarter. By October 2010, according the CIS polls, Zapatero and
Rajoy were neck-and-neck: both leaders obtaining a rating of 3.4 out of 10.
34

20 Minutes (online edition, 09.06.2010)
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The fading popularity of Prime Minister Zapatero encouraged some socialist leaders,
both in the party and the Government, to publically express their dissatisfaction with
the situation. This attitude was illustrated, for example, by José Maria Barreda, the
regional president of Castille La Mancha. In an interview with Onda Cero, he urged the
PSOE to “change direction” in order to avoid “electoral disaster”. He went on to
suggest that Rodríguez Zapatero should not stand as the socialist candidate for a third
term.35 Such statements - Barreda retracted his following day - were a reaction to the
nervousness felt by the regional presidents in the face of an uncertain electoral future,
and one which could be prejudiced by the progressive decline in Zapatero’s popularity.
Indeed, during the year, the main Spanish media published surveys that predicted an
electoral defeat for the PSOE in the region of Castille La Mancha. However, these bad
omens for Barreda co-existed with the fact that most citizens approved of his regional
management.36 It is no wonder then, that in June 2010, a virtual defeat for the
socialists in this region would be interpreted as a sanction against Central Government,
rather than against the regional one.

But the case which attracted greatest media coverage occurred in October 2010 when
the leader of the Madrid socialists, Tomás Gómez, did not comply with the request of
Zapatero to cede the nomination as candidate for the presidency of the Madrid region
to Trinidad Jiménez. This disagreement between Zapatero and Gómez led to a call for
primaries in which Zapatero’s candidate was defeated.

How would Tomás Gómez and the Madrid socialist militants have reacted if Zapatero
had enjoyed popularity ratings similar to those of his first term? Perhaps the outcome
would have been otherwise. But in any case, the truth is that Gómez’s victory in
Madrid represented a significant erosion of Zapatero’s authority and helped to fuel the
succession debate within the Socialist Party.
35
36

El País, 08.10.2010
According to the CIS Regional Barometer of January-March, 2010 only 7-8% considered the

management of Barreda as poor or very poor. This percentage rose to 50% when the interviewees
were asked to give their evaluation of Central Government.
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3.3. The opposition takes a siesta. From the strategy of ‘crispación’ to the strategy of
inaction

“Mariano, do nothing. Stay in bed until 2012”. This was the advice, according to
Cadena Sur and other media, offered by Pedro Arriola, the leading sociological advisor
to the PP, to the leader of the PP, Mariano Rajoy, in the late summer of 2010. The logic
behind this advice was the well-known political maxim that elections are not won by
the opposition, but lost by the Government. With this counsel, Arriola was warning
Rajoy to avoid, at all cost, mentioning concrete policies in his public statements. The
leader of the PP was advised to avoid creating unpopular headlines of the type,
“Cameron’s plan inspires confidence, I would do something similar in Spain” which was
published in El País during an extensive interview with its editor, Javier Moreno.37

So, while the PP had followed the “strategy of tension”38 during the previous
legislature, the strategy of 2010 focused on the simple plan of allowing the economic
crisis to do the work of the opposition. Meanwhile, in order to be considered as a
credible alternative, the leader of the PP should limit himself to preventing more
damage being inflicted on the image of his party by further corruption scandals and
internal quarrels because the situation that Rajoy faced in 2010 was yet another year
of harassment involving new corruption scandals affecting important members of his
party. Although the “Gürtel Plot” – without doubt the most notorious political
corruption scandal of the current legislature – was especially damaging for the PP
throughout 2009, the case continued to generate prominent headlines in 2010. These
included reports following the partial lifting of secrecy on the hearings of the case
(April 6th), and the subsequent decision of Luis Barcenas to withdraw his membership
of the PP, and to resign as treasurer of the party (April 8th) and as member of the
Senate (April 19th). Taking into account the gravity of the situation, this latter action
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El Pais, 31.10.2010.
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See: Report of Democracy in Spain 2007: The strategy of tensión. Fundación Alternativas
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helped to lessen the pressure which the media had exerted over Mariano Rajoy to
expel Barcenas from the party.

In spite of the harassment of the incessant corruption scandals involving his party, in
201039, Mariano Rajoy appeared to have finally been successful in curbing the hitherto
unstoppable decline in his popularity ratings (only surpassed by an earlier PP leader,
Hernández Mancha). Indeed, since mid-year, the ratings of the PP leader stopped
falling and began to show signs of a slight recovery. In addition, the PP was
experiencing a growing electoral advantage in the opinion polls. Different media
predicted that the PP would extend its small advantage over the PSOE during the latter
half of the year.40 For example, the CIS polls recorded an increase from almost 4
percentage points in January to at least 8 percentage points in October.41 For their
part, Metroscopia42, in a survey for El País, widened this advantage from 3.5
percentage points to almost 15 (and then to almost 18 percentage points in
December). The percentages differed slightly according to the company conducting the
poll, but all of them coincided in their conclusion: during the second half of 2010, the
PP would finally manage to surge ahead in the polls.

39

In 2010, new cases of corruption with less media impact replaced the declining interest in the

“Gürtel Case”. In the Balearic Islands, the case of “Palma Arena” grabbed the headlines: a scandal
involving the misuse of public funds, in which – amongst others – the ex-minister and ex-Balearic
regional president, Jaume Matas was detained. In Valencia, the “Brugal Case” was reactivated by the
detention – again, amongst others – of the PP leader of Alicante, José Joaquin Ripoll.
40

The Government reshuffle momentarily helped the PSOE to lessen the gap with the PP, but its

effect was short-lived. December surveys once again indicated a growing electoral victory for the PP.
41

This data refers to the voting predictions made by the CIS. The advantage in the direct voting

intention was based on a little less than one percentage point in January, rising to 4 percentage points
in October of the same year. In fact, 2010 was the first year in all their surveys when the CIS placed
the PP above the PSOE in direct voting intention.
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No wonder, then, that this was the moment when the PP leader finally decided to call
on the Government to hold early general elections. The comfortable PP victory
predicted by the polls allowed Rajoy to finally give way to the increasing internal
pressures to pursue such a strategy. Thus, while maintaining the stance of not
announcing any concrete policy proposals, Rajoy first called for early elections during
the State of the Nation debate on July 14th 2010.

In summary, despite a torturous start to the legislature and important criticism from
within his party, Mariano Rajoy gradually began to shrug-off the internal party
concerns about his leadership. His first major offensives were the European and
regional elections (Galicia and the Basque Country) of 2009. The PP won a comfortable
victory in two out of the three elections and Rajoy allayed some of the earlier doubts
about his leadership. His second victory occurred in November 2010, when the PP
obtained their best ever results in Catalonia and became the third political force in that
region. However, the real prelude to the general election will take place in June 2011
with the municipal and regional elections: a landslide victory in these elections would
give the PP leader the necessary confidence to confront the 2012 general elections
with absolute tranquillity.
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4. The regional question in 2010
4.1 The non-renewable energies of governance

During the autumn of 2010, the Government signed an agreement with the PNV and
the Coalición Canaria regarding economic, political and institutional stability. The
agreement enabled Zapatero to gain approval for the 2011 Budget and to obtain
legislative stability until the 2012 general elections. In return, responsibility for
employment policies in the Basque Country43 was transferred to the regional Basque
authority and the Government committed itself to investing 120m€ in the region. The
Coalición Canaria received an investment of more than 280m€ for 2011, as well as
subsidies and tax concessions and the transfer of authority for various policy areas
such as employment (under the same conditions as the Basque Country) and work
inspection.44 Thanks to this agreement, the nationalist parties pledged to vote in
favour of the measures proposed by the Government up until the end of the
legislature.

In practice, however, the level of co-responsibility on the PNV and the CC for the
reforms to be adopted will be limited. The Stability Agreement does not imply a

43

Active employment policies include training courses for the unemployed, labour market

intermediation (management of job offers and demands) and training in general. These policies were
already transferred to other regions, with the exception of the Basque Country and Ceuta and Melilla,
although the former had negotiated the transfer of subsidies for companies taking on new workers – a
competence that the other regional authorities did not share. These subsidies covered company social
security payments in order to stimulate employment.
44

Such agreements are not uncommon and have occurred in previous legislatures. By allowing the

formation of parliamentary majorities, such pacts contribute to the stability of the system in addition
to promoting cooperative relations between parties. However, when they are conducted exclusively
in terms of swapping favours, partnerships between Central Government and nationalist parties have
legitimised a form of relations based on the claims of some (regional representatives) and the
concessions of others (Central Administration). See: Informe sobre Democrácia en España, 2007,
page 90.
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Government coalition and, therefore, reduces the visibility of the role to be played by
the Coalición Canaria and the PNV in approving the legislative initiatives of the
Government. And, in any case, although their collaboration with the Government
might penalise them in electoral terms, this may be offset by the benefits derived from
the new resources provided by the agreement. Thus, the nationalist parties gain many
advantages, obtaining new competences and extra investments for their regions,
without having to bear the costs of unpopular economic reforms.

These concessions form part of all political negotiations and therefore enter into the
logic that the Government assumes in order to reach an agreement. However, it is
important to note that some of the concessions given by the Government to the PNV
and the CC alter the distribution of powers between Central Government and the
regions. Because the transfer of powers cannot be unlimited, this formula of
negotiations based on exchanging the transfer of powers for parliamentary backing
necessarily has an expiry date. In short, the devolution of various competences is a
source of ‘non-renewable’ governance that inevitably is depleted over the mediumterm.

In addition, given that the negotiations take place exclusively between political parties,
without the participation of regional parliaments, Government pacts based on the
transfer of powers can result in a certain democratic deficit. Hence, the PNV managed
to agree on various new resources and powers for their region without the other
coalition partners of the Basque government (PSE and the PPE)45 having a say in the
process. Although regional parliaments and their governments do not participate in
parliamentary negotiations, their work is affected by the outcome, given that the
transfers, once made, are difficult to reverse.

45

In the case of the Canary Islands, the PP abandoned the coalition government that they had formed with

the Coalición Canaria because of the latter’s decision to support the General Budget.
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4.2. Re-thinking the regional model

The Spanish regional model has developed largely from the bottom up, i.e. from the
demands of the regions whose capacity to negotiate with Central Government has
been strong, either because they can provide parliamentary majorities for the
Executive or because they represent electoral fiefdoms for the governing party. As the
Autonomous State has evolved largely according to this logic, the process suffers from
a certain lack of rationality. Furthermore, this process means that the logic of the
debate always revolves around the ceding of competencies, rather than on the
management and coordination of responsibilities.

The main challenges facing the formulation and implementation of policies in
decentralised States are linked to the coordination and cooperation between different
levels of government.46 This is because the form of the prevailing division of
competences is based on power-sharing. This is the paradox of federal States: the
more decentralised they are, the more the organs of cooperation and coordination
need to be strengthened in order to ensure the effectiveness of political action and to
avoid the duplication of functions and resources between the different
administrations.47

46

The coordination and intergovernmental cooperation in the Autonomous State have traditionally

been deficient and undervalued by the public. For example, the survey on the quality of Spanish
democracy that is included each year in the Report on Democracy in Spain published by Fundación
Alternativas asks experts to give a rating between 1 and 10 on the level of cooperation between levels
of government. This assessment has always been below 5: 4.5 (2008), 4.4 (2009), 4.2 (2010) and 4.3
(2011).
47

The agreements reached in the Council of Fiscal and Financial Policy in 2010 demonstrated the

complexity of economic policy-making in a context where regional governments have broad powers
over spending and increasing autonomy on revenue. The Council monitors the compliance of the
regions with the objectives of fiscal stability, the balance being positive. Only two of the 17 regions
deviated from the deficit targets set for 2010. Furthermore, it was agreed that regional governments
would present quarterly budgetary data, in a standardised form, in order to improve the transparency
of information.
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Towards the end of 2010, the PP made the issues related to intergovernmental
cooperation the focus of a renewed discussion on the reform of the regional model. At
the end of 2010, after keeping a low profile in order to avoid damaging their
expectations in the Catalan elections, the PP put the regional issue back on the
agenda. The discourse of the PP contained significant changes. If, during the previous
legislation, their closing position on the autonomous model was based on a discourse
of impending catastrophe (“Spain is breaking-up”), now it demanded a “re-structuring”
of the Autonomous State that was orientated towards economic efficiency, fiscal
discipline and improved mechanisms for cooperation between administrations. The PP
proposed ending the overlap of competences and expenditure between different
levels of government, and making the public administration more transparent and
austere.48

With this move, the PP probably intended to shift the debate away from the plane of
regional identity and focus it on the more horizontal level of economic efficiency,
where the electoral dilemmas for the PP were less problematic. A message that
pivoted excessively on issues of regional identity might gain them support in their
electoral strongholds, such as Madrid, Murcia and the Valencia region, where the
amount of support for decentralisation was low.49 However, this position would lose
votes for them in the Basque Country and Catalonia: the two regions that were
responsible for the socialist victory in the 2008 general elections, and where the PP
was traditionally unpopular.50 Efficiency and fiscal discipline are issues that do not
divide the electorate (it is highly unlikely that the public would be opposed to efficient
government management), and therefore can become effective arguments to attract
support from different sectors of voters. Conceivably, therefore, in launching this
48

See: speech of María Dolores de Cospedal at the presentation of the report: “Por un Estado

Autonómico racional y viable”, January 31, 2011.
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See: data of the CIS Regional Barometer of 2010 (CIS 2829, question 20).
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See: León et al, 2010: La competición electoral en España. Claves de Razón Práctica, 205, pp. 45-

50.
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debate the PP was not only preparing the ground for the 2011 regional elections, but
also for the 2012 general elections.

The initial reaction of the PSOE to the PP’s proposal was to accuse them of using
economic efficiency to camouflage a process of re-nationalising regional competences.
Despite this, the leaders of the PSOE soon took up this discourse and established it as
the central theme of their regional convention held in Zaragoza in late January 2011.

The PSOE knew that it could not allow the PP to gain the ideologically-central ground
on the regional issue. Although the socialist party had historically been regarded as the
party better able than the PP51 to handle this issue, the evolution of public opinion on
this subject in the last few years had begun to swing towards the right. On the one
hand, the preferences of the centre and ideologically-uncommitted vote (two groups
essential for either party to gain victory in the general elections) with respect to the
regional model had gradually drifted away from the positions of the left. On the other
hand, their own voters on the left and centre left were now less in favour of
decentralisation than they had been a decade earlier.

In short, the radicalisation of the debate on the regional model was not convenient for
either of the two parties – neither for the PP nor for the PSOE. The PP wanted to direct
the reforms of the regional system, minimising reprisals from the most nationalistic
sectors of the electorate. And the PSOE did not want to lose the centre vote, and at
the same time needed to ensure that it was sufficiently differentiated from the PP to
allow it to continue to attract the necessary votes of the most nationalistic in the
general elections. The outcome of these strategies was a converging of the proposals
of both parties with respect to the reform of the regional model.52 One possible
51

In the CIS Regional Barometer of October 2010, 27% of those interviewed believed that the

Government was best able to deal with regional policies, while 24% believed that the main
opposition party was the most able (CIS 2847).
52

For example, the proposals submitted by the socialists in the Regional Convention included one

that promoted regional cooperation and coordination to improve the efficiency and effectiveness of
regional management.
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outcome after the general elections of 2012 is that this convergence could lead to a
State Agreement similar to the Autonomous Agreements of 1992 which opened the
way to the second wave of decentralising the Autonomous State.

4.3. The role of the Statute of Catalonia in the elections

After nearly four years and seven drafts, the Constitutional Court finally ruled on the
constitutionality of the Statute of Catalonia, and published their decision on June 29th
2010. Because their decision was published less than five months before the Catalan
regional elections in November, the reactions of the political parties must be
interpreted in the light of the then forthcoming elections. “Prudence” was the maxim
that Mariano Rajoy recommended to the leaders of his party a few days after the
publication of the ruling. The objective of the PP was to maintain a low profile53,
distancing the party from the tension that the regional debate had generated during
the previous legislature, and allowing them to overcome the setback that this strategy
of ‘crispación’ had caused in Catalonia during the 2008 general elections. Keeping a
low profile meant avoiding statements that could be interpreted as direct attacks on
Catalan citizens. Instead, they directed all their criticism towards Zapatero’s
management of the whole process of reforming the Statute, and presented the issue
as a problem “between socialists”.54 This strategy was maintained throughout the
Catalan election campaign. The PP avoided discussion on the theme of the Statute and
nationalist identities, and focused their campaign on the management of the economic
crisis, and immigration.

The reaction of the Catalan parties to the Court’s ruling gave a foretaste of the
positions they would maintain during the election campaign. Electoral calculations,
and the need for each Catalan party to differentiate their discourse ahead of the
53
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Speaking in Catalonia, Mariano Rajoy described the reform of the statuary text as “the story of a

swindle” perpetrated by Prime Minister José Luis Rodríguez Zapatero, El País, 18.07.2010
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elections, made it very difficult for them to develop a joint resolution in Parliament in
defence of the Statute. In fact, the fragile unity fell apart during the passing of the
resolution in the Congress.55 The Catalan parties – in particular, CiU and ERC –
managed to convert the reaction to the ruling into a platform to present what would
be their main arguments during the campaign: that the ‘fiasco’ of the ruling meant that
the only route left was independence (the ERC message), and to write-off the
autonomy process in order to advance down a new path: the “right to decide” (the CiU
message).

The Catalan socialists - the PSC - were faced with several dilemmas in deciding how to
manage their reaction to the ruling. The institutional position of the Catalan socialists
obliged them to lead the political response and to mobilise in its defence. However,
the PSC could not allow this course of action to damage their regional election
chances. Once again, the Catalan socialists had to make a huge effort to make sure
that the right spin was put on their reaction. This entailed, firstly, responding to the
ruling in such a way that reflected their institutional position, as well as attempting to
obtain a complicated consensus with the other members of the tripartite coalition and
the CiU. At the same time, they had to try to protect the PSOE from being excessively
compromised and weakened by this response. On the other hand, it was important for
the PSC that the public reverberations and the reactions of the Catalan political parties
did not continue up to the November elections in order to allow themselves more
leeway to direct their election campaign away from nationalistic polarisation and
towards a more ideological one.

To achieve this balance, the Catalan regional president, Montilla, combined a call to
the Catalan population to demonstrate in defence of the integrity of the Statute and
support future constitutional reform, as well as a demand that Zapatero develop the
Statute to its fullest extent with making excuses for Central Government that consisted
of attributing all responsibility for the ruling and its content to the PP and the
Constitutional Court.
55
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The public demonstrations in defence of the Statute were massive. The success of the
call to defend their Statute makes one wonder whether the ruling made a relevant
impact of Catalan public opinion. On more than one occasion, Montilla referred to the
growing “disaffection” of the Catalans to Spain.56 Moreover, in mid-November, alarm
bells sounded when a survey of Instituto Opina indicated that 42% of Catalans were in
favour of Catalan independence. Perhaps the greatest success of the independence
movements in recent years has been to establish independence on the political
agenda. Proof of this is that independence is now much more transversally accepted; it
is no longer simply a demand of the young people of Catalonia, but currently receives
support from many age groups.57

However, if we examine the evolution of preferences for the form of regional
organisation of the State and the feelings of Catalan national identity since the late
nineties, the changes are only moderate. The opinion that has gathered most support
in Catalonia on the model of territorial organisation has been that of a State in which
the regions have “more autonomy” (Graph 8). In 2010, there was a certain polarisation
of Catalan public opinion. There was an increase in the percentage of those who
supported more centralisation (“A single State without regional governments”) at the
same time as there was a rise in separatist positions (“A State in which the regions
have the possibility of independence”). The surge in support of a territorial model
where the regions have “more autonomy” was not produced after the ruling on the
Catalan Statute, but rather in the years 2005-2007 – a period when the debate on the
Statute occupied much of the national political agenda and was the focus of many of
the opposition strategies.58
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See: the speech of Montilla to the Foro de Nueva Economía, 6.11.2007 and 13.10.2010.
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See: data from the Centre d’Estudis d’Opinío (comparison of data on subjective national identity

and age between the barometers of 2005 and 2010).
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See: Report of Democracy in Spain 2007, Fundación Alternativas.
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Graph 8

Preferences on the territorial model of the State in Catalonia (1998-2010)

State without autonomous governments
Regions with fewer competences
No change
Regions with more autonomy
Possibility of independence
Percentage

Jan
July
Oct

NB: Shows the percentage of total responses for each category

Source: the data for 1998, 2002, 2005, 2007 and 2010 are taken from the series of
the Regional Barometers of the CIS. The data for July and October 2010 are taken
from the Opinion Barometers of the CIS.

In short, graphs 8 and 9 show that after the ruling on the Statute there was no radical
change in Catalan public opinion regarding their preference for the Autonomous State,
or about their feelings about national identity. However, this could have occurred
because the issue of the Statute had produced changes in Catalan public opinion prior
to the ruling, when the territorial issue formed an important part of political debate.
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Graph 9

Feelings about national identity in Catalonia (1998-2010)
Only Spanish
More Spanish than Catalan
Equally Spanish and Catalan
More Catalan than Spanish
Only Catalan
Jan
May
July
Nov
NB: Shows the percentage of total responses to each category

Source: * Data for 1998, 2002, 2005, 2007 and 2010 are taken from the series of
the Regional Barometers of the CIS. The data for May, July and November are taken
from the opinion surveys of the Centre D’Estudis d’Opinió.

5. The Catalan elections and the dilemmas of the PSC
Since the approval of the text of the Statute on September 30th 2005, relations
between the PSC and the PSOE have been marked by various events: first, the approval
of the text of the Statute in Congress; later, the negotiations on a new system of
regional funding, and finally, the ruling of the Constitutional Court. It was quickly
realised that the publication of the ruling and the consequent demonstrations in
defence of the Statute would not lead to closure on the theme, or mitigate the related
collateral damage to the PSC. Instead, the elections results of the PSC in November
implied that this party, now more than ever, had to resolve the dilemmas that had
arisen since the Statute had first appeared on the political agenda.
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The electoral failure of the parties of the tripartite coalition in the November elections
(Table 1) was a confirmation of the inability of the members of the coalition to raise
the ideological content of Catalan politics. A higher ideological content would have
benefitted the PSC in their confrontation with the nationalist parties, given that the
PSC is the party that most closely represents the typical ideology of Catalans.59
However, perhaps because of the space that the identity issue occupied during the
second legislature of Montilla, the presence of a leftist government was unable to
bring about a change to the dynamics of electoral competition. After the failure of the
tripartite coalition, it will probably be a long time before a fresh attempt is made to
consolidate a left-wing Catalan coalition.60

Table 1

Results of the Catalan elections, 2010
Number of seats per party

Elections

Source: Interior Ministry

The Catalan socialist’s campaign was based on emphasising the differences between a
leftist government, and the threat represented by the conservative CiU and PP; in
addition, it afforded visibility to national party leaders in order to mobilise their
constituency base.61 The strategy of focusing on the ideological axis was risky because
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PSC is the party closest on the ideological scale to the average position of Catalans. See: the speech
of F. Martínez i Coma, “Elecciones Catalanas 2010” delivered at the Instituto Jaime Vera,
November 27th 2010
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the CiU has been traditionally viewed by the Catalans as a more centrist or centre-right
party than a right-wing one.62 Furthermore, perhaps the PSC’s change of direction
came too late, given that the legislature had been denying the importance of the
territorial issue, and that the indifference of the socialist voters had more to do with
the scant importance that was given to regional elections: a pattern of behaviour that
is difficult to change during an election campaign. Finally, the strategy did not produce
the expected results; it neither succeeded in mobilising the more Spanish-inclined
sector of the electorate that often had been responsible for the PSC victories, nor the
more nationalistic socialist voters who typically have fewer qualms about voting for
the CiU.63

So far, the PSC has been caught between the impotence of seeing how they have lost
between 500,000 and 800,000 votes in the regional elections compared to the general
elections and a calculated ambivalence towards the electorate that had supported
them. The socialist voters who voted in the general elections but abstained in the
regional ones are less nationalist than those who voted for them in both elections.64
This means that the strategies to capture one group are, to a certain extent,
incompatible with those to capture the other group. If they attempt to become more
attractive to those who supported for them in the general elections they will have
trouble attracting those voters whose position is more nationalist than the PSCs and
closer to that of the CiU.
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November 2010, Catalan citizens placed CiU in the position 4.7 on the ideological scale (1 being the
extreme left, 2 – the left, 3 – centre left, 4 – centre, 5 – centre-right, 6 – right, 7 – extreme right).
Speech of F. Martínez i Coma, “Elecciones catalanas 2010” Instituto Jaime Vera, 27.11.2010
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Catalan elections and were potential abstainers (those who, on a scale of 1 to 10, said that they had a
lower probability than 5 to vote in the regional elections of 2010), 28% identified with a Catalan
identity (“More Catalan than Spanish” plus “Only Catalan”). The percentage for those who were
unlikely to abstain in the 2010 elections (with a probability greater or equal to 6) was 34%.
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It is likely that the calculated ambivalence which the PSC has maintained since the
regional elections in 2010 is now fairly redundant. Public opinion on the regional issue
in Catalonia and Spain has developed in opposite directions and is expected to
heighten the incompatibility between the strategies of the PSC and the PSOE. While in
Catalonia nationalist sentiment and the independence movement has gained ground,
in the rest of Spain people are now less in favour of decentralisation than they were in
the late nineties (Graph 10). This has happened as much on the left as on the right.
Furthermore, and more importantly, the two main groups which are necessary for
winning elections - centre voters (position 5 on the ideological scale) and ideologicallyuncommitted voters - are, today, closer to a right-wing position on the form of regional
organisation in Spain than a left-wing one.65

This data indicates that national policy strategies have an increasingly differentiated
impact in the regions. Consequently, the dilemmas are intensified: a discourse that
involves a greater centrifugal force could gain more votes for the PSOE in Catalonia,
but it could also lose them votes in other regions. These limitations could end up
eroding the complicity between the PSOE and the PSC, especially if the PSC eventually
gives up its attempts to mobilise the abstention vote and opts, instead, to gain the
vote of the more nationalist-inclined. In such an eventuality, both parties would find
themselves struggling in their respective spheres to win votes by employing arguments
which were mutually incompatible.
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Graph 10
Preferences on the territorial organisation of Spain (1998-2010)

State without autonomous governments
Regions with fewer competences
No change
Regions with more competences
Possibility of independence

NB: Shows the percentage of total responses for each category

Source: CIS Regional Barometers
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Conclusions

1. The year of 2010 was undoubtedly the most difficult year for José Luis
Rodríguez Zapatero since his arrival at Moncloa. The growing distrust of the
markets, which were necessary to allow Spain to meet its increasing debt
payments, completely redefined the Government’s political agenda. In order to
recover the country’s creditworthiness, the Government presented various tax
and labour reforms during the course of the year. The most important was a
package of measures presented on May 12th aimed at containing public
spending.
2. These policies represented a 180º change from the Keynesian strategy of
expanding public spending that had been followed up until then. This change of
direction eroded the hitherto excellent harmony between unions and
Government. The discontent of the unions over the Government’s adjustment
plan led to a strike by public employees in June, and was followed by a general
strike in September – the first that the Prime Minister had had to confront. The
general feeling amongst the public was that the general strike had been a
failure.
3. During the year, the Government’s popularity took a severe beating. The
deterioration was illustrated by the growing distrust of Zapatero’s
management, his poor personal assessment which sunk to record depths and,
according to the polls, an increasing loss of electoral support. The damage to
the Government was most concentrated amongst left voters, and became
accentuated after the announcement of the adjustment plan in May. During
the second half of 2010, the electoral advantage of the PP began to increase.
But this advantage was based more on the deteriorating electoral support for
the PSOE than on the ability of the PP to harvest new political support.
4. If Government action was marked by intense activity, the role of the opposition
was best defined by inaction. The PP’s action was based on the well-known
political maxim that “elections are lost, not won”; that they only had to wait for
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the economic crisis and the unpopularity of the measures adopted by the
Government to do their work for them.
5. Finally, the territorial debate returned to the political agenda with the ruling of
the Constitutional Court on the Statute of Catalonia and the Catalan elections.
On this occasion, despite being the plaintiff, the PP moderated their reaction to
the ruling to avoid spoiling their electoral chances in the Catalan elections.
Subsequently, the PP reinstated the territorial issue on the political agenda.
They offered a renewed discourse on the reform of the territorial model that
distanced itself from the identity issue and rested on a more transversal ambit
which focused on themes such as efficiency, fiscal discipline and improved
mechanisms for intergovernmental cooperation.
6. The electoral failure of the PSC in the Catalan elections led them to reflect on
their relationship with the PSOE and the possibility of establishing a separate
parliamentary group in Congress. The dilemmas that confronted the Catalan
socialists after the ruling on the Statute and during the election campaign will
not diminish in the future. Quite the contrary: the evolution of the preferences
of Catalan public opinion and Spanish public opinion on the question of the
territorial model are divergent, and will lead to the PSC and the PSOE entering
the electoral race with territorial discourses which are mutually exclusive.
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Falling behind and vulnerable

1. Introduction
Although, during the third year of the global economic crisis, all OECD
countries had exited from recession in the strictest sense of the word,
the threat of financial instability has certainly not been eliminated.
Vulnerability has shifted away from the epicentre of the crisis – the US
financial system – to the Euro-zone, and, more specifically, to its public
debt markets. Market disturbances have been particularly intense in
economies considered as peripheral, Spain amongst them.

In this new phase of the crisis, Europe has become a major player. In
real terms, the European economy has suffered more than that of the
US, and financially its banks and public debt markets have paid a higher
price than other economic areas in terms of lack of confidence in the
solvency of governments and private business in peripheral economies.
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During this period, the confrontation about ideas and economic policies has
become more heated than in the immediate past. The debate has been directed
particularly towards the evident asymmetry between the policies pursued in the
US and those implemented in the European Union (EU). The confrontation over
whether to adopt stimulus measures or budgetary constraint - characteristics of
the guidelines adopted in the US and the EU - have been reflected in the debate
among economists. Not only have economists revised the validity of certain
hitherto dominant theoretical propositions, but professionals - for example, in the
financial and central banking world - have also had occasion to question the
validity of hypotheses on economic management and analysis that had been
widely accepted during recent decades. Theories relating to the efficiency of
financial markets and their ability to process information relevant to price
formation have been those most closely scrutinised.

At the same time, the demands for a renewal of international economic
governance have become more vociferous. The expectations raised at the
beginning of the crisis by the G-20 (with its role strengthened by decisions taken by
the major planetary leaders) were followed by the disappointing outcome of their
last meetings held in 2010 and the first weeks of 2011. In these latter meetings, it
was impossible to neutralise the threat of protectionism that was manifested by
the so-called currency wars, nor make progress with the much-desired reform of
financial system regulations that might prevent a return to the mistakes and
abuses of the previous three years.

Meanwhile, the Spanish economy – as predicted in the Report on Democracy in
Spain, 2010 – continued to lag behind in the recovery process, and suffered from
many financial restrictions imposed by the high levels of private sector
indebtedness, which were superior to those of other European economies. In
common with other Euro-zone economies, the rise in the cost of servicing Spanish
public debt, and the fall in Spanish bank share prices was largely due to lack of
confidence that GDP would expand sufficiently to reduce the level of private
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indebtedness and improve the liquidity of the financial institutions in the wholesale
markets, which continued to function abnormally.

1. The global environment

1.1. Rising unemployment
If attention is focused exclusively on GDP, there is no doubt that the global
economy has overcome the Great Recession, given that the growth rate in 2010
was around 4.5%. However, this figure hides some very distinct and worrying
realities.

Economic behaviour within the OECD has been very uneven, although the common
denominator continues to be weak demand, revealing an excess capacity in many
sectors. This has led to high unemployment rates in almost all member countries
(Graph 1) which will undoubtedly be reflected in the unevenness of the future
correction, and in the more serious social consequences. A growing amount of
unemployment in advanced economies is structural; a great many of the long-term
unemployed will never find work. The risks of under-employment will intensify, as
well as the loss of skills, the exclusion of an increasing number of workers from the
productive economy and the intense downward pressure on real wages that this
entails. The less-qualified and lowest paid workers have suffered most in these first
three years of crisis, and this has led to increasing inequality in income and wealth
distribution. The difficulty of reducing unemployment from these excessively high
levels has become the single most important brake on the reduction of poverty.
The International Labour Organisation (ILO) estimates that the current economic
crisis has increased the number of unemployed worldwide by 34 million.
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Figure 1
Unemployment rate
USA

Euro-zone

Japan

Percentage
Estimated

Source: OECD

2.2 The deterioration of public finances

The deterioration of public finances is a logical consequence of the deep and
prolonged economic downturn and the rise in unemployment. In many countries,
plans to stimulate the real economy and measures to support the troubled
financial system have only added to the problem. As illustrated in Graph 2, all
economies have reacted to the effects of the crisis by increasing the volume of
public debt. However, during the second half of the year, it has been in Europe,
and especially in its peripheral economies, where the sovereign bond markets have
reacted most sensitively to this deterioration. In fact, the instability of these
markets was not resolved in 2010; and 2011 opened with a continuation of this
tension, representing one of the major threats to the recovery of the Euro-zone.
Now, in the economies where the State treasuries are most at risk, the conditions
of private sector financing have been contaminated by this instability.
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Graph 2
Public debt before and after the crisis (as a % of GDP)
Variation 2011
Variation 2010
Variation 2009
Variation 2008
Variation 2007
Estimated level 2011
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Source: OECD

1.2. Emerging differences
Another important characteristic of the evolution of the global economy in 2010
has been the marked differences between economic blocks with spectacular
growth in the most dynamic emerging economies compared to the anaemic and
difficult recuperation in the majority of the advanced economies. This has been the
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first modern financial crisis in which the less-advanced – those considered as
emerging economies - have not been the most directly affected. In fact, these
economies have been mainly responsible for the growth in world demand over
recent years (and particularly for the increase in demand for raw materials, whose
price levels at the end of 2010 gave cause for concern). At the same time, the most
dynamic of these formally less-developed economies have experienced a
strengthening of their role as exporters of savings to the more advanced
economies. This highlights the paradox (developed by the Nobel prize-winning
economist, Robert Lucas) that the direction of capital does not flow from the most
advanced economies to the less developed, but rather the converse. Common
sense tells us that in the process of convergence developing economies should
invest more than they save. The reality, however, indicates that some of these
countries are exporters of capital, while the world’s largest economy, the US, in
fact absorbs the greatest amount of savings from the rest of the world via all forms
of international capital flows. This represents another illustration of the global
imbalances that may help to explain the origins of the current economic crisis. The
dynamic of the actual convergence of the most successful economies of Latin
America and Asia is far from exhausted. The OECD estimates that between 2011
and 2015 the GDP of Latin America will grow by over 4% per annum, and that of
Asia will grow at rates superior to 8%; meanwhile, the average growth rate for the
OECD member economies will only be 2.5%. Graph 3 shows the result of that
higher economic growth in emerging economies in terms of the relative
importance of global GDP.

Although in the last months of 2010 world trade growth returned to rates
significantly higher than those of global GDP, the persistence of the crisis has also
resulted in contractions in trade and investment. Furthermore, protectionist
tendencies – far from disappearing – have intensified, adopting the form of
currency wars to some degree reminiscent of the competitive devaluations that
characterised the Great Depression of the 1930s. Despite their statements, the US
considered that a depreciation of the dollar exchange rate would be opportune for
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its definitive economic recovery. However, this is not going to be achieved with the
consensus of the world’s major economies - as happened in 1985 with the Plaza
Agreement. Instead, it will probably be achieved via less diplomatic channels,
consisting of floods of liquidity controlled by the US monetary authorities (the
Federal Reserve) known as ‘qualitative easing’: injections worth about $600,000
million (in its second round, in 2010) which are released in order to prevent a rise
in long-term interest rates.

The crisis in 2010 also revealed major short-comings in the economic governance
system: accelerating the obsolescence of some of the multilateral institutions and
demonstrating widespread problems in representation and decision-making. The
International Monetary Fund was right in saying that poor governance can largely
explain the global financial crisis. The global growth model led to unsustainable
global imbalances that were over-reliant on the debt potential of some economies,
and the no less exceptional savings potential of others. This feeding of global
imbalances met with little resistant from within the multilateral institutions.

Graph 3
Participation in the global economy in terms of Purchasing Power Parity (PPP),
1990-2030

OECD Member countries
Non-OECD countries
Percentage
Estimated

Source: OECD calculations based on Maddison (2007 and 2010)

Attempts in the second half of 2007, at the start of the crisis, to reinforce the
capacity of global economic governance via the G-20 were encouraging.
Nevertheless, as the crisis developed, the capabilities of this particular G formation
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have not improved; it would appear that their reforming spirit was lost somewhere
along the way.

Advances in financial regulation and reduction of the aforementioned protectionist
threat have been few. Equally lacking has been the effective coordination of
macroeconomic policies amongst the economic blocs most affected by the crisis.
The IMF has revealed a surprising ability to adapt to the new reality, revising some
of the hegemonic macroeconomic policies of the last thirty years and changing
some of their executive decisions. The increase in quotas of countries funding the
IMF, and the re-distribution of decision-making powers in order to reflect the
greater economic and financial international weight of some of the emerging
countries, fall into this category. Recently, the IMF approach has become more
pragmatic and less ideological, marking a shift from their former practices.

2.4 Tensions in the euro-zone

During more than three years of crisis, Europe has become the main arena of the
metamorphosis that has occurred. The impact in the Euro-zone in financial,
institutional and real terms is already greater than that experienced by the US
economy. The magnitude of the recession and the extension of the sovereign debt
crisis have taken place successively during the same economic period, and the
most obvious companions of both have been unemployment rates at levels seldom
seen since the creation of the community’s institutions.

In this context of stagnation and high unemployment (from which we must exclude
the excellent performance of the biggest EU economy, Germany), the sovereign
debt crisis emerged after accounting irregularities incurred by the previous Greek
government were discovered. This incident triggered an extension of the problem
to the rest of the economies considered as peripheral. Following support from the
European Commission to Greece, the Irish Government was the first recipient of
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the rescue fund (European Financial Stability Facility). The facility was established
in May with funds totalling 650,000m€, of which 440,000m€ was contributed by
European governments, and the rest by the IMF.

The provisional result of the current instability is a rise in the cost of public debt in
the peripheral economies and the spread of contamination to the financial costs of
companies. Since October, and following the announcements by various
authorities that the private sector should bear part of the cost of the restructuring
of public debt in some of the countries that are potential candidates for the Rescue
Fund, the quoted rates of return in the secondary sovereign bond markets have
continue to rise. Ultimately, this condition will be part of the mechanism of the
European Stability Mechanism (ESM), which was proposed by the German
authorities to replace the current rescue fund, and is due to come into force in
June 2013.

According to the IMF, the banks are the Achilles heel of recovery. In the case of
European-style economies (and particularly the Spanish economy), which are
heavily reliant on banking, the problems of their financial systems impose a heavy
restriction on the recovery of economic activity and employment. Credit
institutions have many outstanding obligations that they will need to re-finance.
Until these obligations are met, the flow of credit necessary for the proper
functioning of businesses (above all, small and medium-size ones, which represent
99% of the business census of the Euro-zone, 70% of the invoicing, and 70% of
employment) and households will not return to normal. Such is the nature of the
vicious circle that we experiencing.

Doubts about the health of the Euro-zone banking system prompted the
authorities to introduce stress tests in July 2010. These are a type of individualised
examination of each banking entity, providing relevant data for investors and
greater market transparency. Apparently, the results were positive, but the
confidence they inspired was short-lived. Differences relating to the scope of the
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exercise in distinct countries (some were much more demanding than others
were), and the increasing economic deterioration in many economies immediately
undermined the effect of them. Moreover, confidence in them was eroded when it
was found that Irish Banks had been awarded a pass mark shortly before they had
to be rescued by nationalisation, driving the Irish public deficit up to a staggering
34% of GDP.

The third impact that the global crisis made on the EU was at an institutional level.
Probably, the most serious irreversible damage will be its effect on the dynamic of
European integration itself. The lack of political and institutional capability and the
slow and clumsy management of the crisis by the existing institutions have
challenged the sphere of monetary union. The appropriate authorities in some
Euro-zone countries have begun to question the possibility of exclusion - or the
auto-exclusion - of countries or euro-currencies, based on country’s individual
difficulties and the size of its macroeconomic imbalances (mainly deficit and public
debt).

The absence of a determined and joint management by the authorities of the Eurozone is one of the seminal factors that have contributed to the worsening debt
crisis in the region. The crisis has revealed the asymmetry between the existence of
full monetary union and the absence of an economic union. The need for a federal
tax system that could react with the necessary speed and force to a protracted
crisis in the debt markets is glaringly obvious. The German resistance to a
strengthening of common tax mechanisms (for example, the creation of a
European agency with the ability to issue pan-European bonds – an initiative of the
President of the Euro-group, Jean Claude Juncker) has cost some economies very
dear. What the Euro-zone needs is not the introduction of different rates of
monetary integration, but rather the acceleration of economic unification and, in
particular, the fiscal integration of countries that share a common currency. The
best defence is none other than the complete federalisation of monetary union.
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German pressure was also evident concerning the orientation of budgetary policies
in euro-zone countries. Pro-cyclical policies for exceptional adjustments hardly
favoured recovery. Unfortunately, there has been little discussion within Europe
about the necessary degree of tension between the apparent virtues of austerity
and the need for stimuli in order to guarantee a minimal growth that would favour
a return to job creation. The number one problem in Europe is not the
deterioration of public finances, but stagnation and the limitations on short-term
job creation. As mentioned earlier, debt repayment will be impossible without
economic growth, and this is especially true when debts mainly emanate from the
private sector, as is the case in some European countries, including Spain.

The European Central Bank (ECB) has played a role in all these events. In particular,
it has attempted to compensate for such limitations by a continuous flow of
liquidity into the Euro-zone banking system, mitigating, to some extent, the
absence of markets that could have fulfilled this function. The ECB has extended its
purchase of public debt and has indicated its willingness to offset some of the
failures of the market through exceptional interventions (Graph 4).

Graph 4
Mechanisms for restructuring public debt

Until 2013: EC-IMF temporary mechanism
From then on?

European Financial Stability Facility (EFSF)
New Crisis Resolution Mechanism
Proposal approved 16.12.2010
Permanent mechanism, incorporating some type of restructuring
Private sector participation in potential losses

Source: AFI
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2. The Spanish economy
During the second half of 2010, the Spanish economy stopped contracting, but this
did not lead to a definitive recovery. Weak activity continued as the dominant
theme for the rest of the year and consequently the year closed with annual rate of
GDP at -0.1%, compared with a rate of -3.7% for 2009. In fact, in the second
quarter of the year, activity was stagnant, and it was not until the fourth quarter
that there was a slight increase of 0.2% in GDP. All the analysts and the multilateral
agencies agreed that Spain was experiencing the slowest and most complicated
recovery of all European economies.

In 2010, the composition of growth continued to be dependent on the long
expansionary phase, which ended in 2008 and was fuelled by the construction
sector; Graph 5 demonstrates the significance of this sector. Housing investment,
which in 2006 represented 9.4% of GDP, was halved in the third quarter of 2010,
and employment figures were one million lower than those of 2007. Graph 5
reflects the influence of the stock of unemployment and the collapse of Social
Security affiliations since the beginning of the crisis. The vulnerability of the
Spanish economy to such external shocks as the current crisis is the result of its
excessive reliance on the savings of the rest of the world, observable in the almost
unprecedented private sector borrowing. However, its high unemployment figures
and their resistance to improvement manifest the most significant effect of the
differential impact of the international crisis on the Spanish economy.
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Graph 5
Components of Spanish GDP
Private consumption
Public consumption
Capital equipment
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Average 2003-7

Source: AFI, INE, Ministry of Employment and Immigration

2.1. Unemployment differential
The slower contraction rate of Spanish GDP in the last months of 2010 did not
translate into an improvement in the main problem of the economy:
unemployment, which by the end of the year had risen to slightly above 20% of the
active population (Graph 6). This rate was almost double the EU average and was
largely caused by an over-reliance on the whole of the construction sector (Graph
7) and low value added services. The slump in demand at the beginning of the crisis
signified the immediate destruction of many of the jobs dependent on these two
sectors. This factor explains why a contraction of Spanish GDP, although similar in
other Euro-zone economies, will generate a much higher increase in
unemployment, rising to double the EU average.

However, Spanish unemployment also differed from that of other advanced
countries because of its composition. It demonstrated a high proportion of longterm unemployment and a no less disturbing degree of youth unemployment.
When the structural component of unemployment increases, workers become deskilled. Simultaneously, the difficulties of finding new jobs are aggravated, even
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when economic recovery is explicit (Graph 8). An example of the gravity of youth
unemployment is that, at the end of the year, 40% of under-25-year-olds were
unable to find work.

It is important to note that the rapid and intense growth of unemployment in Spain
is not only the result of problems in the functioning of the labour market, with its
excessive and onerous regulations; but largely a consequence of the swift and
steep slump in demand and its low expectations for growth. At the end of the year
the controversial labour reform introduced by the Government, which caused the
first general strike suffered in the two legislatures of José Luis Zapatero, had still
not yielded any clear improvements for the elevated percentage of temporary
workers. In fact, the proportion of permanent workers to temporary workers
continued its downward trend, implying that - at least in the short-term - the
reform was not producing the expected results.

Graph 6
Unemployment rate

Euro-zone (16)
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Source: Eurostat
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Graph 7
Registered unemployment and Social Security contributions in the Spanish
construction sector
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Source: AFI, Ministry of Labour and Immigration

Graph 8
Employment forecasts
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Source: AFI, taken from INE
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2.2. The stagnation of effective convergence
For yet another year, the persistence of high unemployment (around 20%) was the
main reason for the erosion of Spanish welfare. Per capita income fell to 11% less
than that the EU-15 average. With the number of unemployed around four million,
the abolition of the 426€ benefit to the long-term unemployed (affecting 668,000
people) has contributed to the deterioration in Spanish welfare. The cover of
unemployment benefit will suffer significantly. It currently stands at 72% (eight
points less than at the beginning of the year), with a total (tax and welfare) of
about three million beneficiaries (Graph 9).

Graph 9
Beneficiaries of social welfare (contributory and assistance) and rate of
unemployment coverage in Spain
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Source: Authors calculations based on data from the Ministry of Labour and
Immigration

The crisis has also caused a widening of the inequality gap in Spain (see the Report
on Democracy in Spain 2010, Chapter 10 on income, inequalities and living
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conditions). Amongst other reasons, this because of the differential impact that the
decline in the value of property assets has had on the population, given that
property plays a relatively important role in the average patrimony of Spanish
families. Decisions such as the freeze on wages have accentuated the regression in
the distribution of wealth, which not only affects public employees and pensioners.
While agreed wage increases rose 1.3% in 2010, the consumer price index closed
the year at 3%, and the annual inflation rate – the most significant figure – stood at
1.8% (Graph 10). This widening of the gap is most likely to continue in 2011
because of the pressure exerted on the inflation rate by the costs of raw materials
and energy. At the same time, the rise in various costs which have a particularly
sensitive influence on low-income budgets, such as electricity, public transport and
motorway tolls, have contributed to the erosion of real income and wealth of
Spanish households.

Graph 10
Performance of the Spanish Consumer Price Index (CPI)

General
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Source: AFI, taken from INE data

Given the figures, especially those affecting Spanish households, the deterioration
of the confidence indicators of Spanish agents should come as no surprise. An
increase in the propensity to save has been an additional reaction to the uncertain
situation. In fact, the savings rate is closely related to fears about the labour
market and doubts about economic recovery. However, the motivation to save also
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applies to those with apparently more stable and long-term employment. This
becomes more understandable if one examines the level of household debt in
relation to disposable income; this ratio is without precedent in other recessive
phases of the Spanish economy.

2.3. The regeneration of business
The business start-up and bankruptcy rates receive little publicity but they are
essential for assessing the modernisation of economies. The crisis accentuated the
demise of companies; but the encouraging counterpart to this is that the least
efficient will be replaced by companies with a greater chance of survival businesses that are more innovative and more likely to survive the threat of failure.
Unfortunately, this type of business Darwinism is not operating with the expected
efficiency during this current crisis. This is not only because of the intensity of the
slump in demand, but also because of the no less important drag exerted by such
sectors as residential construction, whose weight on GDP and employment at the
end of 2007 was double that which it exerted before the previous economic crisis.
This distinguishing feature of the current crisis, together with the sudden
contraction in investment loans, has increased the net mortality of companies,
placing important constraints on recovery.

The same doubts that beset the rest of the Euro-zone also affected the Spanish
banking system. In 2010, their effect on share prices was sufficiently explicit: the
drop in the market value of some banks exceeded 40% during the year. Even when
the stress tests conducted in July showed that the entire Spanish banking system
could withstand better than most the extreme trials of the current situation, the
prospect of slower economic recovery eroded the estimated value of the shares of
credit institutions and, in short, has accentuated threats concerning their solvency.

The credit crunch is not a specific phenomenon of the Spanish economy, but its
effects have probably been the most severe. In the Euro-zone, credit to the private
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sector in general has continued to fall, but has been felt much more strongly by
small and medium-sized firms (Graph 11). The significance of this on the Spanish
economy is particularly striking both because of its high degree of dependence on
bank credit, and because of the level – also unprecedented – of indebtedness that
the non-financial business sector had accumulated during the recent years of credit
bonanza. In the context of malfunctioning wholesale financial markets, the threats
to the liquidity and solvency of banks help to explain the vast impact of the credit
crunch on economies such as the Spanish, and the devastating effect it has had on
the census of small businesses and, in no small measure, on the birth of new ones.

Graph 11
Growth of bank credit in Spain
Millions of €s and percentage (right axis)

Source: AFI, calculated with data from the Banco de España

Similar problems experienced in previous years, related to the administrative
difficulties of starting-up new businesses, have accompanied the disappearance of
businesses caused by the slump in domestic demand and the financial difficulties of
smaller companies. Table 1 shows the results of an annual analysis of 183
economies carried out by the World Bank. Spain is not amongst those countries
offering the best facilities for business activity nor - more concretely - amongst
those that most facilitate the setting-up of new ventures. Excessive and often
inadequate regulations are the common denominator of the economies least able
to improve their position in this ranking.
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Table 1
Ease of doing business index
Ranking
DB 2011

DB 2010
D
Source: World Bank
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Graph 12 reflects the counterpart of the Spanish recession: the very swift
reduction in the balance of current accounts payments. In relation to the size of its
economy (10% of GDP), Spain confronted the global crisis with the largest foreign
trade deficit of all OECD countries. Its decline in these three years (at the end of
2010 the deficit was less than 5% of GDP) is less the result of its competitive
capacity and more due to the rapid contraction of imports. The insufficient and
inadequate allocation of human capital and technology over decades explains the
chronic inability of the Spanish economy to maintain the competitive positions
characteristic of modern economies. Spanish labour productivity and the overall
productivity has long been one of the lowest of the OECD members.

Graph 12
Foreign sector
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Source: AFI, INE

3.4 The deterioration of public finances

The persistence of the recession due to the slump in the property sector – formerly
a significant generator of tax revenues – and the rise in unemployment to
unprecedented levels will eventually have a detrimental impact on public finances.
The favourable balances of the public accounts will rapidly shift from surplus to
deficit and register a rise in debt, which at the start of the crisis was below 40% of
GDP. During the three years of economic hardship, Spanish revenues have fallen
more sharply than in any other OECD country. As in the rest of the European
economies, the deterioration has continued throughout 2010, even when the
generation of public revenues registered some improvement. Furthermore, the fall
in tax revenues during these three years have been more intense than the decline
of GDP. Since the onset of the crisis, this has caused a reduction in fiscal pressure,
and one of the major causes of this situation has been the collapse of the property
and residential building sector. Raising the rate of certain indirect taxes and cutting
public spending have helped to meet the public deficit targets set by the
Government. Spanish public debt, despite its significant increase, ended the year
below the average level of EU economies (Graph 13).

However, this did not alter the fact that Spain was on the list of economies that
suffered most from the impact of the crisis in the sovereign debt markets during
the second half of 2010. Along with other Euro-zone countries, rating agencies
successively reduced the credit rating of Spanish public debt. The presumption of
the existence of a kind of communicating channel between the banking system and
public debt led to a reciprocal contamination between the two sectors and, at the
end of the year, bonds in the Spanish public debt were still suffering the
consequences of this idea.
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Graph 13
Public deficit and public debt
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Source: Afi and Banco de España

Traders in the bond markets, who had been promised important cuts in public
spending and investment, became more interested in the possibilities of economic
growth, given the difficulties of servicing public debt without increases in
profitability and economic growth. Although the most serious problems of Spanish
indebtedness currently exist in the private sector, eventually, one way or another,
public finances will end up paying for the excessive prolongation of the depression
in this sector.
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Graph 14
Public debt according to the residency of bondholders
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Graph 15
EMU sovereign differentials compared to Germany (10 years pb)
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Source: Afi, Bloomberg

3. Economic policies
The Government has not had the greatest room for manoeuvre in 2010, either in
terms of economic policies that would reverse the deteriorating economic and
employment situation, or in terms of the consequent instability in the bond
markets. From the second quarter onwards, the intensification of the latter and its
specific effect on the Spanish economy forced the authorities to further restrict
public spending and investment in the draft of the 2011State Budget (PGE).

The European Council meeting held in Brussels on the evening of May 9th - to a far
larger extent than the Spanish Government five months earlier - determined the
orientation of revenue and public expenditure for the rest of the year and provided
the basis for the budgetary plans for 2011. The creation of the European Bailout
Fund and its hypothetical use in support of the struggling peripheral economies
demanded, in exchange, immediate fiscal austerity, which the Spanish authorities
adopted to the letter. The Government achieved this by incorporating the new
orientation of economic policy into their intentions to reform the labour market
and the State pension system. Unfortunately, the concentration of reformist
announcements and public spending cuts were not enough to offset the selling
pressure on Spanish State bonds and their rising risk premiums. The tightening of
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the Spanish Treasury funding conditions was relayed to the debt operations of the
private sector, and then passed on to the few issues that the banking sector
conducted in the last few months of the year. Uncertainty about the need for EU
community support for Spain was still present at the end of 2010.

4.1 Budgetary policy

Prior to the creation of the European rescue fund, the Government had decided on
a somewhat restrictive fiscal policy. In reality, the PGE-2010 had already made the
contracting trend clear, and the tension in the Euro-zone State bond markets
accentuated it. Spending cuts and a rise in the rates of Value Added Tax (IVA) were
introduced to reduce the public deficit and to compensate for the fall in public
revenues that, as already mentioned, was the steepest of the EU economies. Even
so, despite the decline of its GDP, Spain concluded the year as one of the countries
with the lowest tax burden.

The National Accounts data on Spanish economic growth show that the pro-cyclical
orientation of the budget has not been very successful in reviving growth, despite
being the most appropriate course to adopt for easing tension in the public debt
markets. Reducing the deficit by three points to bring it down to 6% of GDP by the
end of 2011will afford new possibilities for raising taxes and, in any case, has
frozen plans for public investment. The PGE-2011 found sufficient parliamentary
support from the votes of the Socialist Group and the Basque nationalists.

The announcements of structural reforms helped to calm the debt markets, at least
for the moment, and lent credibility to the Government’s economic policy. The
reforms of the labour market and the State pension system, the adoption of the
Law of Sustainable Economy (a mixed bag of many measures with the common
denominator of providing the Spanish economy with more flexibility) etc, acted as
a spur to increase confidence. The labour reform, after many months of
negotiations, did not receive sufficient support from the social agents and sparked
108

the first general strike to take place during the mandate of José Luis Rodríguez
Zapatero. Agreement on pension reform, which was essential to ensure the longterm viability of the State pension system, was reached in the first weeks of 2011.

4.2. Reforms

During the second half of 2010, the prime concern of the Government’s economic
policy was to reduce tension in the sovereign debt market and to avoid the need
for any outside intervention or rescue package caused by an inability to pay the
increasing costs of servicing the national debt (as occurred in Greece and Ireland).
This objective was implicit in the successive announcements of structural reforms
that were delivered in May. In the last of the packages announced in December
(see box), the Government sought to emphasise its commitment to reforms, even
though they could adversely affect their already damaged electoral chances.
Another aspect of the reforms was the direct effect they would have on the
consolidation of public finances - ultimately dependent on a return to economic
growth and a rise in employment - and the difficulties of achieving this aim with
such a strict adjustment policy. In addition, some measures, such as the elimination
of the 426€ aid for those whose normal unemployment benefit had expired (longterm unemployed), generated more confusion than confidence given that the
same Government that had withdrawn this aid had introduced it only recently with
a notable dialectical vehemence.
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Business aid

1. A generalised application of the option to amortize company tax until 2015
Previously, this option was only available for small companies (and only until
2012), or for larger ones that maintained their current level of employment. By
reducing the corporate tax bill during these years, this measure encouraged
company investment.
2. The abolition of the requirement of Chamber of Commerce fees
Previously, all companies and the self-employed were required to pay a fee to
the Chambers of Commerce. Now, the fee will be voluntary and the funding of
the Chambers of Commerce will be linked effectively to the services demanded
by SMEs. This could mean annual savings of 250m€, 90m€ of which would be
saved by SMEs.
3. The provisions in the Law of Sustainable Economy for incorporating a new
company in 24 hours
Such provisions have been brought forward, saving time and costs, and
reducing barriers for starting-up a business. The self-employed will also find it
easier to become an SME.
4. More companies will pay the reduced rate of corporation tax of 25%
This applies to small companies with a turnover of up to 10m€ (previously
8m€). The lowest taxable base rate for these companies will rise to 300,000€
(previously 120,000€). Over 40,000 companies will benefit from this reform.
5. Regulation of private employment agencies
The new employment law facilitates the rapid establishment of these agencies
and sets out regulatory guidelines.
6. Double the number of career guidance officers in the national employment
exchanges
In order to help place the unemployed in jobs, the 1,500 public career
guidance posts created in August 2008 will be increased to 3,000. As a result,
the Special Programme for Unemployment Protection and Integration (PRODI),
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planned to be ready by February 2011, will operate within the guidelines set
out in the new employment policies.
7. Integration in the Régimen General de la Seguridad Social (General Social
Security System) of new state employees
In order to simplify the Spanish system of social security, new State employees
will no longer be included in the Clases Pasivas del Estado system. This will be
maintained exclusively for its current beneficiaries.
8. Public lottery and betting entity to become a national company
Initially, the new Gambling Act will allow up to 30% of private capital
investment.
9. Creation of the Sociedad Estatal Aena-Aeropuertos
This body will manage the network of airports and airport services and will
allow the entry of up to 49% of private capital. The Government hopes that this
measure will allow it to collect up to 9,000m€. In addition, the Madrid and
Barcelona airports will be available to private management via the creation of
specific companies for that purpose.

The main objectives of these labour market reforms were to reduce the
contractual duality, to strengthen the instruments of internal flexibility, and to
provide greater work opportunities, especially for young people. The essential
element of the reforms was the universal extension of contracts that include
compensation for dismissal of 33 days per year of employment. When the measure
comes into force, any worker between 31 and 44 years old can be recruited under
the new rules.

This initiative encountered very little support and the trade unions considered it a
formula to lower the cost of dismissals. They called for a general strike, and the
Partido Popular (PP) - in line with their response to all other reform initiatives –
applied the Tancredo principle of inaction and offered no support to the
Government. This has been a key feature of the period: during the most severe
111

economic crisis in decades, the PP has not supported any decisions - even those
that would have been inevitable if they had been in power themselves. Instead,
they have preferred to inflict damage on the Government rather than participate in
the management of the economic crisis. It is difficult to think of any other country
where a party with the potential to taken over Government in the future have
exhibited so much hostility.

The final area in which the Government has sought reforms has been the financial
system and, more specifically, the savings banks, which account for about 50% of
the sector. The economic crisis that began in the summer of 2007 encountered a
Spanish financial system in better shape than those in many other countries. The
monitoring of the Bank of Spain has traditionally been very effective, and banks
and saving banks appeared to have no problems with either solvency or liquidity.
However, this situation changed as the crisis deepened and became more
prolonged. Problems of repayments surfaced, as well as difficulties relating to the
amount and value of real estate assets that the financial institutions had on their
books. These often belonged to more or less moribund building companies and
property developers, whose market value was now worth very much less on the
balance sheets than the banks and savings banks had previously calculated. In
addition, the credit institutions were beginning to suffer from an excess number of
offices and staff. Of all the different elements of the Spanish financial system –
banks, saving banks and credit unions – the saving banks were those most urgently
in need of reform. Their peculiar legal status (they do not have shareholders) has
not been well-understood by outside investors who have demanded larger
guarantees before they place their trust in them and the health of their balances.
The sequence of reforms implemented by the Government was as follows: firstly, a
sui generis process of mergers (fusiones frías) to reduce the number of existing
saving banks by one third (from a pre-reform total of 45). Secondly, the savings
banks would be recapitalised according to the requirements of the European
Banking Supervision Committee (known as Basle III), or transformed into banks to
enable them to raise capital in the same way as any other limited company. At the
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time of writing, the two phases of the reform have not yet been finalised, but
undoubtedly, they will greatly change the financial profile of Spain.

4. A prospect of slow recovery
The Great Recession has been one of the most severe crises ever experienced in
Spain. Difficulties began to surface after one of the longest and most expansive
economic phases. For more than a decade, Spanish GDP had grown at an average
rate of 3.5%, and employment had increased at a similarly exceptional pace.
However, the opportunity afforded by this bonanza was not used to reduce the
vulnerability of a growth pattern that was excessively based on house building and
real estate activity. It should not be forgotten that during the boom which ended
with the current crisis, the Spanish economy had doubled the share of gross value
added stemming from the construction sector, and this, in turn, was double the
average of construction sectors in the rest of Europe. This growth pattern was
responsible for a high degree of leverage on the part of companies and
households, which demanded intensive call on foreign investment. The increasing
foreign debt was largely devoted to residential construction, but it also contributed
to funding the domestic and foreign growth of companies in other business
sectors.

The financial system carried out the channelling of this dramatic increase in foreign
debt by raising funds in the wholesale markets. However, these markets virtually
collapsed when the crisis hit. More than three years into the crisis, the servicing of
these liabilities continues to require a great effort, and this conditions the margin
of manoeuvre of the credit institutions and, therefore, of economic recovery (Table
2).
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Table 2
Spanish economic growth forecasts, 2010-2011

Points and variations in percentage
AFI OECD IMF

Government

GDP

Total consumption
Households
Public administration
GFCF (Gross fixed capital formation)
Capital goods
Construction
Housing
Other construction

Domestic demand (1)
Exports
Imports

External demand (1)
CPI
Employment (EPA)
Unemployment rate (EPA)
Budget balance (% GDP)
Current A/C balance (% GDP) (2)

(1) Contribution to GDP growth
(2) AFI estimates for foreign financial needs
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Source: AFI, INE, OECD, IMF, Ministry of the Economy, and FUNCAS

Irrespective of ideology, none of the governments that enjoyed the bonanza that
generated so much in tax revenues, nor the banking entities that registered
increases in their loan operations and double-digit profits, nor those responsible
for monitoring banking practices, addressed the need to limit the excesses which
were being incurred by the various economic agents. It is only now, after a very
severe recession that has destroyed so many jobs and with a very lukewarm
recovery, that some of the issues that had been absent on the public agenda over
the last fifteen years are finally being addressed. It is never too late to welcome the
reformist fervour that has recently emerged. Although none of the proposed
reforms will bring about an immediate recovery in the rhythm of growth, their
medium-term effect will provide for a more sustainable and balanced growth than
that recorded in the years leading up to 2007. It will take time to manifest itself
and growth will be slower, but, undoubtedly, there will be more diversification. If
the Spanish economy is to make the best of the swifter recoveries taking place in
some of the main EU economies it will need to offer an attractive competitive
advantage to foreign demand for Spanish goods and services in order to ignite the
spark to drive up depressed domestic demand. The Spanish export sector is neither
very large nor very important in terms of its contribution to GDP; the exception to
this continues to be the tourism sector, which is still one of the major world leaders
in this field. The amount of advantage that can be gained from such countries as
Germany, which started 2011 with the fastest rate of growth and an unusual, but
significant, expansion in domestic demand, will depend on the existence of policies
that manage to compliment the traditional ‘sol y playa’ with the provision of
quality tourism.

For economic growth to recover to at least 2% - the rate that is theoretically
necessary for net job-creation - Spain needs a standardized and well-functioning
banking system that can provide the necessary loans to businesses and
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households. This crisis has been, above all, a crisis of credit and confidence. For
recovery to take place, the demands set out in last year’s Report on Spanish
Democracy continue to be relevant: an agreement between the most important
political and social forces regarding the essential initiatives for the reorganisation
and reform of the Spanish economy. These forces must work together towards a
common objective: the welfare of the Spanish population. A transversal agreement
is needed that includes the various territorial spheres (the Central State and
regional and local authorities), which has a trajectory that transcends the scope of
a single legislature (irrespective of which party is in government) and a
commitment to implement the consensus for as long as necessary. It will also take
a policy of shared austerity to restore growth - the only way to create jobs - and a
reform policy that, once normality is restored, allows the Spanish economy to
maintain a cruising speed. Reaching an agreement along these lines, and to
transmit it convincingly to the rest of the population, is one of the democratic
requirements whose achievement should be one of the priorities of a responsible
political class.

Conclusions

2. In 2010, all the OECD economies recovered from recession in the strictest sense
of the word, but the threats of financial instability were not entirely eliminated.
These threats shifted from the epicentre of the crisis – the US – to the Euro-zone
and, within this zone, to the public debt markets.
3. The exchange between ideas and economic policies became more inflamed than
ever. In general, the debate revolved around the following dilemma: adjust the
economy to growth, or grow to adjust the economy. While Europe has followed
the first route, the US has essentially taken the second.
4. The main scars that the Great Recession has left on the planet are rising
unemployment and deteriorating public finances of debt and deficit.
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5. The Spanish economy has continued to lag behind in the recovery process. At
the end of the year, Spain was immured in a period of stagnation, with
unemployment at 20%. This is the real differentiating factor about our
economy; the rate of unemployment is double for young people under 25 years
old.
6. The management of the Spanish economy crossed a Rubicon in May 2010. At a
European Council meeting, our European partners demanded a plan of strong
fiscal adjustment because of the extraordinary double-digit increase in our
deficit. They also demanded the introduction of specific structural reforms,
particularly in the labour market and the State pension system, as well as the
recapitalisation and consolidation of the financial sector. With varying degrees
of success, reforms have been implemented, the deficit has been reduced, and
the conditions of the labour market, the pension system and the financial
institutions have been modified. During 2011, these reforms will cut deeper.
7. Despite the exceptional economic circumstances, there has been no consensus
between the Government and the opposition. The PP, rather than back the
agreements to increase the confidence of investors and international finance
markets in the Spanish economy, has chosen instead to undermine the
Government in its management of the most brutal crisis in recent history.
8. Consequently, the Report on Democracy in Spain, 2011 reiterates its main
proposal of the past year. The major political and social forces need to forge a
pact around the indispensable initiatives for the reorganisation and reform of
the Spanish economy. In order to achieve a lasting consensus over the necessary
period, we need a transversal pact that includes the various territorial areas of
the country (Central Government, autonomous regions and municipalities),
transcends the scope of a single legislation, and is not dependent on the
particular ideology of the party in power. We must introduce a policy of shared
austerity to put us back on the track of growth - the only way to create job - and
carry out policy reforms that allow the Spanish economy to resume cruising
speed once normality has been restored.
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Inequality and poverty in times of crisis

1. Introduction
After three years of economic crisis, which has affected all OECD
countries and Spain in particular, we have still not seen the end of
the intense recession, despite the various forecasts that have been
predicting a slight recovery starting at the beginning of 2011.
Moreover, after these three years, reliable statistical information is
beginning to become available on income distribution, allowing us
to offer a preliminary over-view on the effects of the crisis on the
economic welfare of Spanish households.
The impact of the crisis on poverty and inequality in Spanish society raises
many questions. In this chapter, these effects are examined in the light of
information gained from the different available sources. The first part of this
analysis will include some general reflections on economic theories about the
relationship between economic cycles and inequality and poverty. The first
interim conclusion on this subject is that inequality tends to rise in times of
economic recession, and that it particularly affects the most vulnerable sectors
of the population. However, there are important mediating factors that explain
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distinct distributional impacts that can result from similar falls in production
and employment.

However, the focus of this analysis centres on the Spanish case; and the
question in Spain is whether inequality has increased with the stagnation in
production and the rise in unemployment caused by the economic crisis, and
with what intensity. Our analysis will also attempt to determine which
segments of the population have suffered the greatest increases in inequality.

The questions that arise from an examination of relative poverty (in EU
terminology: the rate of poverty risk or the low-income rate66) are the
following. Will there be any change in the magnitude of this indicator? What
groups are most affected by the crisis? What is the trend of severe or extreme
poverty after the surge in unemployment rates? The general impression given
by the available data is that Spain reproduces the results that are taking place
in other countries, albeit with some important nuances which will be discussed
in this chapter.

These results are complemented by other concepts and indicators of poverty and
exclusion, in particular, the indices of material deprivation and persistent poverty that
combine data on monetary poverty with deprivation of basic goods and services. This
information provides a more direct perspective of the material difficulties of the
population affected by the crisis, and demonstrates the gravity of the situation of
those in the lowest range of distribution.

Finally, the analysis will include some considerations on the effect of public policies on
inequality and poverty, and the importance of the measures introduced.

66

Relative poverty reflects the situation of a person with an income equivalent (adjusted for family

size) of less than 60% of the EU median income. The EU provides an update on the relative size of
this group known as the ‘risk of poverty rate’.
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In the light of available information, the main conclusions are that the crisis is having a
significant impact on inequality and poverty in Spain, and that the most affected
sectors are the most vulnerable to unemployment. The state of the labour market is
the key to understanding what is happening to inequality, and it would appear that
public policy is neither fully adapting to the new situation nor addressing the risks
involved in this issue.

2. Economic cycles, inequality and poverty
The relationship between growth and income distribution has been controversial
amongst economists since Simon Kuznets published his study on the nature and
conduct of long-term inequality fifty years ago. The question that inspired this work
and all subsequent literature on the subject was whether inequality in income
distribution increased or decreased in line with the economic growth of a country. A
detailed compilation of historical data from a wide range of countries allowed Kuznets
to uncover an empirical relationship according to which inequality increased in the
earlier stages of a country’s economic development, then stabilised, and finally, in the
long-term, decreased.

Without entering the debate on the validity of ‘Kuznets curve’ in contexts that are
historically and geographically distinct to those examined by Kuznets, simplistic
interpretations have often been made of this monumental investigation. The idea that
economic growth can reduce inequality in the long-term - although at the price of
producing distributive tensions during its earliest stages of development - has often
inspired policies that subordinated distributive requirements to the demands of the
macro-economy. For this reason, it is common in political debate to presume
equivalence between improvements in the basic aggregates of the economy and
improvements in social welfare and that employment and the recuperation of
productive activity are the main instruments for improving the welfare of the
populace, especially in periods of economic crisis.
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While it is true that during the long expansionary phase before the crisis of the
1970s most countries registered substantial increases in average income and
corresponding decreases in inequality, since then improvements have not been
so straightforward. Consequently, it has become more difficult to draw a clear
correlation between macroeconomic evolution and distributive change.

Some countries that emerged from serious economic crisis by implementing
drastic adjustment policies have experienced important increases in inequality.
This has occurred, for example, in some Eastern European and Asian countries
that underwent very high growth rates at the beginning of the 1990s. Similarly,
during the era of conservative governments in the Anglo-Saxon world – in
particular in Great Britain in the 1980s – strong economic growth coincided
with a notable increase in inequality and a rise in the numbers at risk of
poverty. In other parts of the world, the crises of the last three decades have
had a very different influence on the basic indicators of poverty and
inequality.67 This has been the case, inter alia, in a number of Latin-American
and Asian countries, where rapid growth was followed by episodes of deep
recession. A lesson can be learnt from an analysis of the policies employed in
these countries that is demonstrated by the disparity of the results. What is
revealed is that governments enjoy a certain leeway both in their choice of
policies to improve the situation of lower-income households, as well as to
relieve some of the harsher effects of the fall in economic activity.

In short, the relationship between economic growth and inequality and poverty
is conditioned by the interplay of a number of mediating factors that can be
influenced by public policies. These factors include patterns of productivity and
growth, changes in the labour market – especially during periods of recession –
and the uneven impact of redistributive policies.

67

This behaviour and other equally contradictory ones are reviewed in the study of Ruiz-Huerta et

al, 1999.
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Redistributive policies, particularly monetary benefits, have a great capacity to
improve the welfare of poorer households during expansionary phases, and to
bolster the incomes of large sectors of the population in times of crisis. The
available evidence shows that recessions can have effects on poverty rates. Job
loss and changes to macro-economic conditions affect households’ needs in
various ways. However, the impact of a crisis on the situation of disadvantaged
groups can be assuaged by the existence of economic safety nets that exert a
compensatory and counter-cyclical effect.68

It is difficult, therefore, to anticipate what the possible effects of the current
crisis will be on the levels of inequality and poverty without taking into account
this set of intermediating factors. The few studies that have analysed the initial
impact of the crisis show that the key elements in almost all countries for
explaining the trends in inequality and poverty are changes in the labour
market and public policy.

In a recent paper (2009), Professor Atkinson suggests that higher-income
households generally defend themselves well in periods of recession. Although
the initial drop in income can be important, it is quickly followed by prolonged
increases that soon come to exceed the previous income. In the case of the US,
for example, census data indicate that income losses have been considerably
higher in absolute terms amongst the richest households, particularly at the
beginning of the crisis and in relation to the fall in property values. However, in
relative terms, households in the middle and lower income distribution levels
registered the greatest losses. Consumption data and revenue from capital
markets also reveal that groups with higher incomes are recovering faster than
the rest.
68

The problem of a situation such as the current Spanish one is that after the implementation of

expansionary policies to combat the effects of the crisis, the Government, under pressure from
community partners and markets, was forced to introduce policies of fiscal consolidation (adjustment
policies). This was to avoid excessive growth of deficit and debt, but limited the compensatory effect
we have referred to in the text.
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These results can be extrapolated to other countries and demonstrate that the
impact of the crisis on inequality and poverty depends on the effect it has on
wage earners, and the ability of social programmes to alleviate situations of
income insufficiency. However, the increasing segmentation of labour markets,
falling wages for less skilled workers and the displacement of the demand for
labour, as well as the apparent inadequacy of economic and employment
growth to reduce the levels of inequality and poverty signify a serious structural
vulnerability for lower-paid workers. In this sense, crises tend to intensify
certain problems that were already present in the labour market. This explains
why, in previous recessions, the decline in employment tended to inflict more
damage on households located at the bottom of income distribution rather
than those in the middle or high strata. In some countries, the recovery of
employment rates after the crisis led to newly diminishing levels of inequality;
while in others, the increase in inequality levels became structural, and the
reactivation of the economy did nothing to return inequality to its pre-crisis
levels. In summary, it appears that changes in employment may be insufficient
to reduce poverty and inequality if there is also an increase in wage inequality.
Notwithstanding the above, the more frequent result of economic depression is
that high unemployment produces systematically regressive effects on income
distribution, and at the same time increases the level of poverty.

Job creation, therefore, is not an absolute guarantee for a reduction in
inequality and poverty levels. On one hand, because a significant part of the
employment created in previous years has led to a sharp increase in the
number of low wage earners. On the other hand, because although the most
severe forms of poverty can be reduced by increasing employment when
macro-economic conditions improve, individuals in these situations tend to
have a tenuous hold on the labour market.
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3. Economic growth and inequality in Spain
The comments above allowed us to situate the Spanish experience within a
general framework in order to analyse the relationship between the evolution
of an economy and inequality. However, both the nature of economic growth
and the distributive process itself present circumstances that are specific to
Spain and require special explanation.

The long period of economic stagnation, dating from the beginning of the oil
crisis until the middle of the 1980s did not, paradoxically, result in a worsening
of inequality and poverty in Spain. Various factors led only to a moderate
change in these indicators, and some even registered a slight improvement.
The heavy job losses, especially in the industrial sector, and the transition from
employment rates below 5% to more ones above 20%, were not reflected in
increases in inequality at the aggregate level. The main reasons for this were
the growth in wages, including in real terms, during a highly inflationary period
and, above all, because of the development of some components of the
welfare state which were introduced during the democratisation of Spanish
society.

The growth cycle in the second half on the 1980s that continued up until the
first third of the next decade, resulted in a significant reduction in inequality.
This occurred in a period when most OECD countries, especially the United
States, the UK and some Nordic countries, were recording sharp increases in
this indicator. The main reason for the improvement in Spain was due to the
recovery in employment, although this was unable to reduce significantly the
actual unemployment rate, and a large part of this recovery was the result of
an increase in temporary work contracts. Moreover, at the end of this period,
increases in redistributive spending, thanks to the launch of new services and
the strengthening of existing programmes, played an important role. These
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policies helped to reinforce the reduction of inequality and poverty in a period
of notable expansion.

The closest comparison in our recent past with the current situation is the
three-year recession that occurred between 1992 and 1994. The Spanish
economy experienced a brief and intense economic stagnation during those
years with negative growth rates. Unemployment began to rise from 15% to
almost 25%. Available information shows that during that period the indicators
for inequality and poverty increased, thus ending the trend of the previous
decades.

The increase of these indicators was not offset during the prolonged growth
phase that occurred immediately after this downturn and which was
maintained up until the start of the current economic crisis. The reasons why
economic growth and substantial job creation in Spain had little impact on the
incidence of distribution during this period are various and many, and were
summarised in the Report on Democracy in Spain, 2009. In part, this was
because a large number of the jobs created were low-paid and temporary. For
the first time for various decades, wages rose less than employment, and the
increase in social spending was more moderate, with the creation of a gap
between Spanish levels and average EU ones.69 In addition to the above, there
was a decline in the redistributive capacity of income tax and a weakening of
the redistributive effect of monetary benefits due to a more moderate increase
in the number of beneficiaries, as well as a growing gap between the monetary
amount of benefits and average income levels.

The above factors are a good example of the lack of a direct correlation
between growth in production and employment and improvement in levels of
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When comparing Spain with other European countries it should be remembered that the weight of

the cost of unemployment is obviously linked to the level of unemployment.
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inequality and poverty. They also demonstrate the importance of redistributive
policies in explaining the evolution of both phenomena.

The results obtained from various studies on the Spanish case raise some
interesting points. Firstly, there appears to be some asymmetry in the response
of poverty and inequality to cyclical change. While the indicators are very
sensitive to recession (rapidly rising rates of inequality and poverty), the
response is slower in the case of business cycles, as evidenced by their
evolution between 1995 and 2007. Secondly, although the unemployment rate
in the Spanish economy explains some of these phenomena, the intra-family
distribution of unemployment is more relevant than the overall rate itself.
Relative poverty situations occur particularly as a reaction to changes in the
unemployment rate of the main breadwinner, as well as in households where
all active members are unemployed.70

Graph 1 presents an update of the long-term development of these variables
based on data from the EPA (Survey of the Active Population), allowing us to
compare the present crisis with past recessionary phases. Given the connection
between poverty and inequality and family trends in employment, changes in
these indicators since 2007 are undoubtedly relevant. Firstly, the data shows
that there has been a significant rise in the unemployment rate of main
household breadwinners since mid-2007. Unlike the episodes of high
unemployment of previous decades – in the first half of the 1980s and the first
third of the 1990s –, the unemployment rate of main breadwinners has grown
faster than the rate for the active population as a whole. This is a very
important innovation.

70

The head of the household is the term used by the Labour Force Survey to define the most relevant

member of the household (for whatever motive) in the opinion of its members. We use the term
‘main breadwinner’ as a synonym of that.
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In earlier phases of economic recession, the absorption of the negative effects
of widespread unemployment amongst spouses and young people by the
households – thanks to the employment of the main breadwinners and
unemployment benefits – prevented the rise in unemployment generating a
sharp increase in inequality, poverty and social tension. It should be noted that
the unemployment rate of main breadwinners in 1994 was little more than half
of the overall unemployment rate: approximately 13%.

Graph 1
Unemployment rate, 1987-2010

Unemployment rate
Unemployment of main breadwinners
Households with all members unemployed
Percentage

Source: Author’s own calculations based on the Living Conditions Survey

In the current crisis, this rate has not only grown faster than at any other time
in the past three decades, but has done so at a much faster pace than the
overall unemployment rate, attaining its highest-ever level. As can be seen
from Graph 1, the current gap, in contrast to the situation in 1994, has closed
to only three points below the overall rate. Graph 1 appears to indicate a slight
improvement in the data dating from the third quarter of 2009. Although it is
premature to propose an explanatory hypothesis, perhaps this moderate trend
heralds a degree of recovery in the creation of jobs. 71

71

According to preliminary data, it appears that this slight increase in the availability of work is

especially beneficial to the immigrant population. This is understandable if we consider that,
although this group was hit hardest by the crisis, it is the most flexible when it comes to accepting
new jobs.
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Equally revealing is the change in the percentage of households in which all
members are unemployed. Spanish studies identified this variable as the labour
market indicator that most vividly explained the changes in poverty and
inequality. The new evidence is overwhelming: between the first quarter of
2007 and the first quarter of 2010, this percentage increased from
approximately 2.5% to 7.6% of all households. In absolute terms, there are now
more than one million households with all members unemployed. Given the
magnitude of this figure and the existence of maximum time limits on the right
to receive unemployment benefits, the most likely outcome is a lack of
unemployment benefit in a growing number of households.

A simple way to measure the lack of unemployment benefits and the effect of
the crisis on families is to observe the change in the percentage of households
who receive neither earned income nor unemployment benefits. This would
represent the potential target population for income support measures. Given
the recent abolition of the Temporary Programme for Unemployment Benefit
and Integration (PRODi), the only financial resource for this sector of the
population during the current situation is access to regional systems of minimal
income support. These regional systems are unable to deal with such large
numbers of people; moreover, there is a great variation between regions.

The figures illustrated in Graph 2 regarding this situation are also revealing.
Between the first quarter of 2007 and the first quarter of 2010, the percentage
of households with no income rose from 1.8% to 2.7%. In absolute terms, this
represents more than a million homes. Despite the slight decline seen in 2009 –
possibly connected to the implementation of PRODi - the figure began to rise
again in 2010. To the extent that this indicator is representative of the most
severe form of deprivation, there is an unprecedented rise in this type of
poverty: almost 150,000 more households are experiencing this situation than
at any time during the last 25 years. The number of households living in such
circumstances challenges all of the current unemployment protection system’s
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capacity to handle the crisis. A clear sign of the limitations of the system is the
speed with which this variable is increasing – much more rapidly than in other
downturns – which would seem to highlight the negative effects of the policy
cuts on benefits introduced in earlier periods.72

Graph 2
Percentage of households with no income, 1987-2010
Percentage

Source: Author’s own calculations based on data from the EPA

4. Inequality in Spain during the transition to the economic crisis

The Living Conditions Survey allows us to examine some of the main issues
mentioned in the introduction of this chapter to inequality and poverty.
Although other interesting statistics exist, this survey, based on the criteria
established by EUROSTAT73, is better adapted for a comparative study of the
evolution of different indicators of inequality and poverty between 2003 and
2009.

It is important to note that the income data allowing us to calculate degrees of
inequality in income distribution is based on the total amount of income
received during the year preceding the interview, and this means that there is a
certain delay in obtaining the data. On the other hand, indicators that
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assistance-type aid and at the same time imposed stricter conditions on the right to contributory
benefits. In later years different criteria applied, limiting the conditions of access and cutting the size
of benefits and their duration.
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synthesise large volumes of information have a strong structural component,
making it difficult to detect significant changes between one year and another.

Graph 3 confirms the above: during the period covered by the data of the LCS
(Living Conditions Survey), the rate remains stable at 0.31; according to
EUROSTAT data, this is slightly above the EU-15 average. However, the data
from the LCS-2009 (covering the first year of the crisis and referring to 2008
income data) indicates a worsening of inequality in Spain and an increase,
therefore, in the Gini co-efficient of almost one point at the aggregate level.
This increase in inequality is largely the result of increased income disparities
among working-age adults caused by rising unemployment rates and harsher
working conditions for some who were still in work at the time of the interview
(spring 2009).

Graph 3
Spanish Gini index, 2004-2009: total and according to employment situation

Active population
Pensioners
Employed
Total population
Gini index

Source: EUROSTAT

The rise in inequality at the start of the crisis is confirmed by the performance
of other indicators, such as the distance measurements.74 According to
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This type of index is designed to measure the difference in terms of annual income of an individual

representative of the uppermost part of the distribution (rich) compared to another at the lowest end
of the distribution (poor), and makes a comparison between the two to find the middle position.
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available data, during the first year of the recession and after years of stability,
the ratio D90/D10 increased by 6.7%. This change in the trend, which will have
to be confirmed by the data from the LCS-2010, suggests that the economic
crisis had a negative impact on income equality in Spain. In addition, an
examination of D90/D50 and D50/D10 ratios shows that about 84% of the
disparity occurred at the bottom of the distribution: i.e. that inequality is
increasing most among people with lower incomes. The performance of more
sensitive indicators of inequality than the Gini index, relating to differences
between the lowest wage earners, arrives at the same conclusion.75

Graph 4 approaches the rise in inequality from a different angle. The onset of
the economic crisis led to a decrease, in real terms, of household incomes; but
the actual decline was much sharper at the lower level of income distribution
than at the middle and upper levels. In fact, data shows that the real income of
a typical poor person has fallen more than 7% since 2008, compared with a
drop of 1% in the case of a rich person. These developments, which interrupt
the recent trend, also involve a major change in the profile of low-income
groups, as we shall see later, with increasing weight given to households
affected by unemployment, and with a lesser role played by pensioners.

Graph 4
Evolution of the real income per unit of consumption at the 1st and the 9th
deciles
Gini index

NB: The values represent the income in real terms received by an individual
situated at the upper limit of the 1st (left axis) and the 9th deciles (right axis) of
the distribution (at 2006 prices).
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Source: Survey of Living Conditions (ECV, 2004-2009)

5. Performance of poverty levels and material deprivation
As discussed previously, the long phase of expansion which began in the mid1990s was not accompanied by a reduction in the percentage of the population
at risk of poverty (according to the EU definition), although just before the
initiation of the crisis, this percentage was stable at around 20%, well above the
average of both the EU-15 and the EU-27.76 This lack of improvement in the
global indicator is consistent with the aforementioned evidence of constant
inequality rates since at least 2000. This would appear to suggest that strong
economic growth in Spain in recent years did not particularly favour the
poorest sectors of society. Although the real income of the most vulnerable
groups grew slightly, and the indicators of material deprivation declined
slightly, up until the start of the crisis (Graph 5), the percentage of households
with incomes below 60% of the median did not show any appreciable change.

Graph 5
Performance of risk of poverty and material deprivation rates, 1993-2009

Risk of poverty
Material deprivation
Percentage
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In 2007, only three countries, Bulgaria, Rumania and Latonia, achieved higher levels.
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NB: The material deprivation indicator corresponding to 2004-2009 is not
directly comparable with that obtained for the previous years because of a
change in the two sources of the data of the indicator’s content.

Source: ECHP 1994-2001 and the LCS 2004-2009. The data on the percentage of
population at risk of poverty in 2009 is based on the provisional indicators
published by the INE from the ECV-2010.

The onset of the crisis however, marked a change in the poverty indicators in
Spain. According to a provisional examination of the data collected in the 2010
study, the stability of the risk of poverty rate ended with an increase of almost
1 point in 2009. This increase, that rose by almost 7% compared with the 2008
figure, shows that the consolidation of the crisis and the dramatic rise in
unemployment was reflected in the increase in the number of people falling
behind the average well-being of the Spanish population. The fact that the rate
exceeds 20% also has a symbolic significance because it implies that, according
to EU standards, more than one-fifth of Spaniards were at risk of poverty.

On the other hand, it is important to note that if one uses the strictest
definitions of poverty thresholds (50%, 40% and 30% of equivalent median
income) the deterioration had been appreciable since 2008, with a sharp rise in
the percentage of households with very low income (at risk of poverty). For
example, the proportion of people with incomes below the threshold of 30% of
median income rose from 3.6% in 2007 to 5.4% in 2008. Similarly,
improvements in the deprivation index, which summarises the difficulties of
households in various areas (access to certain goods and consumption patterns,
difficulties in making ends meet, mortgage, rent and other periodic payment
delays, etc) became stagnant in 2007, and worsened sharply from 2008.77 Thus,
the percentage of the population with three or more basic problems – which
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had declined from 22% to 16% between 2004 and 2007 – rebounded to 19.6%
in 2009, signifying a growth of 20% in that year. Thus, the material deprivation
indicators, which are more sensitive to economic cycles than relative poverty,
show a clear deterioration in household circumstances in terms of shortages of
basic goods and services, as shown in Graph 5.

According to the LCS, the problems that most affected the population were the
impossibility of affording an annual holiday away from home lasting at least
one week (39.5% in 2009), lack of resources to meet incidental expenses
(33.4%) and a struggle to reach the end of the month (14%). If we compare the
situation of 2008 with that of 2009, we observe a worsening of these indicators
by 16%, 22% and 15% respectively (Graph 6). Furthermore, there was a rise in
the frequency of delayed periodic payments (domestic bills, housing, credit
cards, etc). The growing number of households experiencing financial
difficulties since 2008 caused the volte-face in the material deprivation rate
observed in Graph 6.

Figure 6
Performance of various indicator of material deprivation: percentage of
people affected by each situation of deprivation

Delayed housing payments
Struggling to reach the end of the month
Without at least a week of annual holiday
Two days without eating meat, chicken or fish
Unable to heat the home adequately
Unable to cover unforeseen expenses
Percentage

Source: LCS 2004-2010
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In short, we can conclude that the crisis has been reducing the real income of
households, especially those at the bottom of the scale. After years of stability,
the percentage of households with low and very low income is rising, as well as
the number of households suffering material deprivation. Arguably, therefore,
the most vulnerable groups are rapidly losing the standards of welfare that had
been achieved during the previous growth stage. In the next section, this issue
is examined in more detail by analysing changes in the profile of poverty
associated with the onset of the economic crisis.

6. The impact of the crisis on the composition of poverty
We have already observed that the data on household incomes collected by the
INE showed that the onset of the economic crisis had a negative impact on the
indicators of poverty and inequality due to the worsening economic
circumstances of working-age people (and those who depended on them). One
consequence of this development is the change in the demographic and
employment profile of people who are at risk of poverty. These are now mainly
adults in a precarious employment situation or unemployed. The inclusion of
retired people - who made up over 25% of Spain’s low-income population
during the economic boom years, when per capita income grew at a faster rate
than pensions - fell by almost 5 points during the first year of the crisis (Graph
7).78 At the same time, the relative weight of the unemployed rose from 9% to
14%.
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Using the conventional poverty risk indicator, the rates of elderly people worsened rapidly during the

expansionary period, doubling between 1999 and 2004. Since 2005, the trend has reversed due both to the
measures taken to increase minimum pensions in the second half of the five years and to the eruption of
the economic crisis.
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Graph 7
Changes in the composition of the percentages of those at risk of poverty,
1994-2009

65 + years
<65 years
Unemployed
Percentage

Source: Author’s own calculations based on data from the ECHP, 1994-2001,
and the LCS, 2004-2009. The threshold used is of 60% of the median of
disposable income, adjusted according to the size of the household.

This conclusion remains unchanged when other methods are employed to
define the poor, such as lower thresholds or direct indicators of living
standards: in each case, the end of the period of economic growth shows a
clear worsening of the situation of working-age households and a relative
improvement in the circumstances of the retired.79 However, it is important to
note that even before the onset of the crisis, material deprivation indices,
compared with rates of relative poverty, already depicted a somewhat less
favourable reality for working families. This was due mainly to an increase in
housing costs during the first decade of the 21st century.80

Data published by the INE confirm the thesis that the current downturn has had
a greater effect on people whose incomes are linked more directly to the
79

In all cases, it should be noted that rates of poverty risk for the elderly are very sensitive to the

threshold level employed as the reference as well as the income indicator that is used to obtain the
indicator of poverty (e.g. the inclusion, or not, of a sum for the imputed rent for owner-occupied
housing).
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labour market. In line with the data of the Survey on the Active Population
(EPA) presented above, the interviews of the LCS show an exceptionally rapid
increase in the number of households whose main breadwinner is unemployed,
especially amongst immigrant households. One important consequence of this
fact has been the growing number of children under eighteen living in
households where no-body works (jobless households). After falling sharply in
the pre-crisis period – from levels close to 12% in 1994 to just over 5% in 2007
(four points below the EU-15 average) – data from 2008 and 2009 show a
deterioration that, according to statistics gathered by the EU, has raised the
level to 10% in just two years.

Graph 8
Low income and material deprivation of adults (16 years +), according to
employment situation, SLC-2009

Low income
Material deprivation
Consistent poverty
Percentage

Employed
Unemployed (non-main breadwinners)
Unemployed main breadwinner without dependents
Unemployed main breadwinner with dependents
Inactive

NB: Shows the predominant employment status of adults during the year
preceding the interview. The low-income rate shows the percentage of adults
living in households whose adjusted family income did not exceed 60% of the
national median. The deprivation index shows the percentage of adults in
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households with three or more situations of deprivation. The consistent
poverty rate shows the percentage of adults in households suffering material
deprivation whose adjusted family income does not exceed 70% of the national
average.

Source: Author’s own calculations based on data from the LCS-2009

The social consequences of these developments are worrying if one takes into
account that the negative impact of unemployment on incomes and living
conditions is much greater when unemployment affects the main breadwinner,
especially if the household has economically-dependent children. As shown in
Graph 8, the risk of poverty rate in this group of unemployed exceeds 70%.
Moreover, in six out of ten cases, there is also material deprivation; and in
almost five out of ten cases, there is a risk of consistent poverty (low income
with material deprivation). These figures contrast sharply with those of most of
the previous year, showing these adults in jobs for most of the year; and even
for inactive adults, these figures were much more favourable (especially in the
case of pensioners, whose rates of material deprivation were moderate and
had declined over recent years).

Finally, it should be noted that immigrant origins might represent an
explanatory factor for risk of poverty and material deprivation. Although this
was observable before the economic crisis, it has become more obvious since
2008.
This was the result of the rise in unemployment during the crisis and
immigrants’ reduced coverage of unemployment benefits and allowances
compared to indigenous Spanish workers. Before the crisis, the immigrants
were disproportionately concentrated in low-skilled jobs in a limited number of
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productive sectors (such as construction, tourism, and personal and domestic
services), signifying high rates of temporary work and low average wages. This
employment stratification explains why the risk of poverty rates for immigrant
working households remained at levels around 30% during the years of growth
and, furthermore, with a much higher incidence of material deprivation (due, in
part, to the strong pressure exercised by housing costs). The data from SLC2009 in Graph 9 show that the economic differences among the employed
according to the origins of the main breadwinner have remained stable during
the recessive phase.

Graph 9
Low income and material deprivation according to employment situation and
origins of principal breadwinners, LCS-2009

Low income
Material deprivation
Consistent poverty
Percentage

Employed, Spanish origins
Employed, Immigrant origins
Unemployed, Spaniard
Unemployed, immigrant

NB: According to the most common employment situation in the year
preceding interview. Any person born outside the EU-25 (current members,
minus Romania and Bulgaria that were not members of the EU in the year of
the onset of LCS) is considered as an immigrant. The low-income rate shows the
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percentage of the population in households whose adjusted family income
does not exceed 60% of the national median. The deprivation index shows the
percentage of adults in households with three or more situations of
deprivation. The consistent poverty rate shows the percentage of adults in
households suffering material deprivation with adjusted family income below
70% of the national median.

Source: Author’s own calculations based on the LCS-2008

In addition, immigrants experienced the fall in employment levels earlier and
more intensely because of the structural weaknesses in the productive sectors
that absorbed most foreign labour. Graph 9 indicators confirm the worse
economic circumstances - in terms of risk of poverty and material deprivation of households headed by unemployed immigrants compared with the
unemployed native Spaniards. Based on this data, both groups show lowincome rates higher than 60% and material deprivation rates exceeding 50%,
which are well above the national average. The data on these households
largely explain the increase in the levels of poverty risk and deprivation that has
occurred in Spain since the beginning of the crisis, despite the moderating
effect of the unemployment protection programmes.

Conclusions
1. A review of the available statistics on inequality and poverty in recent years
and an analysis of the effects of the economic crisis on household welfare
highlight a clear deterioration in the distribution of income in Spain,
according to acceptable levels of equality.
2. Although the economic crisis has affected all households, their capacity to
defend themselves and their powers of recuperation vary greatly
depending on their position on the scale of income distribution. The worst
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effects are concentrated at the bottom of the scale, while middle level
incomes are less affected. Undoubtedly, the lowest income deciles are the
most adversely affected by the recession, and the indicators of severe
poverty and material deprivation overwhelmingly reflect this deterioration.
The rate of risk of poverty in Spain, which was already above the EU
average rate in the period just before the crisis, increased in a single year
(2009) by almost one point, mainly because of the worsening economic
plight of the active population. However, despite the negative situation, the
poverty rate for retired people declined, confirming the improvement
initiated in 2006.
3. As early as 2008, the data gathered by the Living Conditions Survey on
material deprivation , which is more sensitive to cyclical changes than
monetary poverty, began to reflect the increased number of households
suffering financial difficulties, especially amongst immigrants. The already
depressing material deprivation index got even worse in 2009, with an
important increase of more than 3 points in a single year. The main reason
for this was the financial difficulties of many families due to long-term
unemployment.
4. Foreign-born workers were amongst the groups most affected by the crisis
(following the collapse of the sectors that provided their main source of
employment) in terms of deprivation indicators. Their situation was similar
to that of young people, households with several unemployed adults, lowskilled workers and by families formed by unemployed women - or by
women in precarious job situations - with one or more dependent children.
5. Not surprisingly, the labour market situation becomes the decisive factor in
explaining the degree of poverty in its various forms. There are two key
elements that highlight the current crisis, and which are particularly
relevant when comparing this crisis with other recessionary phases during
the last thirty years. On one hand, there has been a sharp growth in
unemployment amongst the main household breadwinners compared with
earlier times.

Changes in the composition of unemployment have
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weakened the effect of the informal protection network that was important
to families during previous recessions.
6. On the other hand, the current crisis is also causing an unprecedented rise
in the number of households with all members out of work. This carries a
significant social cost and an important loss of well-being. According to the
available data, households with all active members unemployed now
number more than one million. This factor helps to explain the growth of
households with no income (2.7% of total households), that can only meet
their needs with the help of subsidies or support from ONGs.
7. The inadequacy of unemployment protection measures, the lack of regional
coordination regarding minimum income, and the financial restraints of the
Government in the current context of increasing poverty and inequality despite the efforts of public policies - raise serious questions about the
threat of social instability in the immediate future.
8. Moreover, in the light of past experiences in Spain and other countries and
given the existing segmentation in the labour market and the instability of
many of the new jobs, it should be noted that economic recovery does not
guarantee an immediate improvement in the distributive variables
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The internal democracy of political parties

During 2010, conflicts in the PSOE relating to the drawing-up of the
candidate lists for local, regional and primary elections drew attention
once again to the recurring problem of internal party democracy. These
events prompted us to examine this aspect of democracy and its
manifestation in the institutional organisation of Spanish political
parties.
1. The concept of internal democracy
Legal and political science theoreticians have evaluated internal party democracy
in distinct ways. The most illustrious figures of European constitutional law have
considered that there should be consistency between the democratic ethos of the
State and the internal organisation of political parties that orientate and manage
its functioning.81 This requirement, first formulated by Hans Kelsen in the 1920s,
was re-examined after the Second World War by such prestigious constitutionalists
as Constantino Mortati, who argued that the future Italian Constitution should
guarantee internal party democracy, although the amendment proposing this was
rejected.82 In Spain, this issue was taken up by Manuel García Pelayo, the first
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president of the Spanish Constitution and author of an enlightening work on the
theme of the State of parties.83

However, internal party democracy has only rarely received the attention of
constitutional lawyers and, moreover, is alien to the Schumpeterian theory
dominant in political science (for example, Schattschneider, Dahl and Sartori)
which assumes – with various matrices – a legal understanding of democracy as a
electoral competition between political elites.84 From this perspective, internal
party democracy cannot be understood as a structural requirement of the
democratic system, but rather as a controversial idea, an option, or an
organisational strategy – which is more or less available – but whose use for
achieving electoral success has to be demonstrated in practice.85

There is no obvious practical or empirical convergence between these two
approaches – i.e. between what appears to be necessary from the standpoint of
constitutional theory and what is desirable from the point of view of electoral
politics. There have been clear signs in recent decades that internal democracy has
developed considerably in many of the major European parties - especially on the
left, for example, in the British Labour Party, the PSOE and the Italian Democratic
Party; similar developments have also occurred on the right, for example, with the
British Conservative Party. In terms of participation, both sides are beginning to
move away from overly professional, technocratic models towards more inclusive
ones. Nevertheless, there are also current examples of parties with proven
electoral efficiency that have still not evolved in terms of internal democracy (such
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as the two main Brazilian parties: the PT and the PSDB86). Others are based on an
organisational model at odds with internal democracy, and operate more like a
party/business (such as the Popolo della Libertà of Berlusconi).

However, if we evaluate internal democracy in a systemic, rather than a purely
partisan way, it is possible to reconcile these conflicting views of constitutional and
political theory, and observe a certain convergence between the two approaches.
In other words, having regard to the best interests of the system, it can be
considered that the legal/theoretical (or, in this case, legal/positive) obligation for
internal democracy is consistent with its political usefulness. This should be
pursued without falling into the trap of political correctness i.e., the temptation to
regard standards of conduct as legally enforceable when such is not the case (or, at
least, not from a prudent legal position).

We will return to this issue later. First, we must clarify exactly what we mean by
the internal democracy of political parties. Like many concepts of political theory,
the idea is somewhat vague and elusive. In this context, in order to avoid confusion
we will consider internal democracy as a characteristic of party organisations
resulting from three types of legitimisation.87

On one hand, internal democracy needs to be legitimized by an associative
characteristic (corresponding to the nature of voluntary association that all parties
– at least in Europe – share). This refers to the ‘status’ that the members or
affiliates have with the party: i.e. their duties and rights, and the guarantees of the
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latter. Clearly, internal democracy demands that the rights of party members are
relevant and that their guarantee is effective.

Secondly, internal democracy needs to be legitimized by a programmatic
characteristic. This requires party leaders and their institutional representatives (in
Parliament and Government) to abide by the programmes and resolutions that the
members of the party or their delegates in the corresponding congresses,
conventions or conferences have approved. In this respect, electoral programmes
are particularly important because, although parties often rely on documents that
express their general principles and ideology, electoral programmes present a
more concrete and politically significant statement of intent.

Thirdly, internal democracy needs to be legitimized by an electoral characteristic.
This legitimisation means holding more or less direct internal elections both to
appoint party leaders and to select candidates to represent the party in public
office. These processes establish a chain of legitimisation that can be traced back
to individual party members. In this sense, the degree of internal party democracy
is dependent on the direct and frequent participation of party members in internal
elections.

What are the rights of party members? How do they participate in the design of
the electoral programme, and to what extent are the leaders of candidates bound
to these programmes? How are party leaders and candidates elected? These are, in
short, the relevant questions regarding the content of internal democracy.
However, the ways of achieving internal democracy, the way it has evolved
historically (and can continue to evolve) are broader and more complex issues. One
way to approach these questions is to relate them to the scope and extent of
internal democratic processes, their degree of formalisation, and their historical
models.
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In some instances, democratisation processes are organisational changes within a
particular party and in others, they are systemic changes that, to a greater or lesser
degree, ultimately affect all parties within a particular political system. These
processes can achieve varying degrees of formalisation. Sometimes, the changes
are merely practical and routine, and non-mandatory; on other occasions, the
introduction of changes comes about through statutory and legal reforms.

It is important to note that in this regard the law’s effectiveness as a tool to ensure
the connection between legitimisation and internal democracy is very uneven.
Certainly, it can guarantee the rights of party members and thereby forge a
stronger associative link. It can also guarantee that party members elect the
leadership and candidates, thus, securing elective legitimisation; although this
guarantee should not disproportionately restrict the party’s autonomy as a free
association to have the final say about its own rules and regulations. At most, the
law should situate the right of party self-government within certain parameters.

At a different level, the law seems almost useless in guaranteeing the connection
between legitimisation and the programmatic aspect of internal democracy. It
cannot solve the problem of a failure to honour electoral programmes or, to put it
another way, such a failure cannot be deemed a punishable offence from a
constitutional point of view. However, this is not to suggest that failure to honour
electoral promises might not result in activating mechanisms demanding political
responsibility. In this respect, there should be a distinction between the failure of
party leaders to honour electoral programmes and the same failure by the
institutional representatives of the party. While the former problem can be solved
in the arena of intra-party relations, the latter situation transcends this space
because it affects parliamentary discipline.

On the other hand, the development of internal democracy in the main political
systems has taken different routes. These are distinguishable by having
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strengthened some or other of the legitimisation links already mentioned. In
summary, there are three main models.

The Federal Republic of Germany made the main contribution to the guarantee of
association, that is to say, the rights of members in relation to the party. It was a
pioneer in the constitutional recognition of internal democracy (Article 21 of the
Basic Law of Bonn) and, in 1967, was the first to pass a law on political parties (that
has been repeatedly amended). The German approach is still quite exceptional in
Western constitutionalism although it has spread to some other countries such as
Spain (Article 6 of the Spanish Constitution), Chile (Article 15 of their Constitution)
and Costa Rica (Article 98 of their Constitution).

A basic option adopted by parties in the United Kingdom, where political
confrontation underscores the importance of the electoral manifesto in
legitimizing government policies,88 has been to strengthen the ties of legitimisation
with regard to programmatic issues. This trend has extended to Commonwealth
parliamentary democracies, such as Canada, Australia and New Zealand.

The North American parties have been the main force behind strengthening the
link between individual legitimisation and elections by the introduction of the
procedure of primaries. At the beginning of the twentieth century, the law
required such elections in a majority of the States of the Union. Subsequently,
primary elections have taken place – in various ways and with distinct results – in
other European and American political systems.89

This is not to suggest that there are three completely separate strategies for
internal democracy: the importance given to one aspect does not cancel out the
importance of others. Moreover, in any system, an expansion of internal
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democracy can occur as other aspects are added to the original link chosen to
provide legitimisation. For example, internal democracy was strengthened in
Britain in the 1980s when the elective link for selecting party leaders was added to
the programmatic link. This ensured that the election of the party leader was no
longer the exclusive domain of the relevant parliamentary group.90

These three forms of legitimisation are crucial for every party. Weakening them
tends to turn a party into a mere means gaining power, rather than an instrument
that facilitates popular participation.

2. The value of internal democracy
Internal party democracy is functional and valuable from a systemic perspective,
not least for the following reasons:
A) It provides a forum for discussion and political negotiation, and affords a
certain degree of publicity. Forming the will of the party is far from being a
unanimous process. Although members may number less than voters, they do
not form a homogenous demos and the will of the party will eventually be
decided by the different groups that co-exist within it. The broader the
membership base, the more necessary it is to organise the internal space for
political deliberation. Internal democracy should be organised as a form of
‘mixed’ government in which the direct intervention of the internal demos in
elections and referendums is occasional. The daily direction of the party is the
responsibility of executive bodies, controlled by collegiate bodies. These
executive committees form a kind of domestic parliament – which exist,
according to Kelsen, as “a law for the building of social organisms”.91 Therefore,
ensuring maximum publicity for the deliberations of such bodies (internal party
parliaments) contributes significantly, not only to improving the information
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available to party members, but also the information available to the
electorate.

B) Internal party democracy encourages political participation without implying a
militant democracy (notwithstanding the militant rhetoric that is still so
characteristic of parties). Internal democracy is compatible with a considerable
amount of inconsistency between the perception of participation as a desirable
form of behaviour (and even a required one) and the relative passivity of the
majority of party members: i.e. a ‘civic culture’ (in the sense of Almond and
Verba).92 “Militant, but not practising” could be a description, slightly
paradoxical, of the behaviour of the average rank and file member.
Nevertheless, internal party democracy – however intermittent the
participation of its members – strengthens its subjectivity. This is a
consequence of internal democracy, not merely a result of belonging to a
political association, because if such an association is sectarian or totalitarian,
belonging to it not only lessens the capacity of its members, but also alienates
them. In the past, observations on the nexus between political association and
subjective capacity (for example, comments by Tocqueville on American
political life during the first half of the 19th century, which seem excessively
optimistic to describe the current nature of party participation) overstate the
open, as opposed to the totalitarian, or minimally democratic, nature of such
organisations. The same is true of studies that consider that associative density
is a valid indicator of the quality of democracy.93
C) Internal democracy can defend the overall interests of society against the
autonomy of political elites (protected by the public finding of political parties)
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or against the interests of the most powerful (who can use donations or bribes
to influence parties’ policies). In fact, the effectiveness of internal democracy
postulates a more popular manner of party funding (which is technically
possible these days as was amply proven by the Obama campaign).
D) Internal democracy can also signify political control over those who govern,
which is an additional control that derives from political representation. José
María Maravall94 maintains that a democratic Government can be considered
as an agent both of the electorate - in a political rather than a legal/civil sense,
exercising control via mechanisms of representation - and of the party or
parties that support it (exercising control via the mechanisms of internal
democracy, particularly party conferences and via the selection of candidates
for elected positions). In this triangular scheme, the two forms of control may
conflict (for example, if criticism of the ruling party expressed in conferences,
etc, forces the Government to resign or to dissolve Parliament prematurely).
However, they can also converge and reinforce one another (e.g. when internal
debate provides voters with information justifying a change to government
policy).

Nevertheless, some links of internal democracy may result in less effective political
control if they conflict with others (as happened in the US, where the
programmatic link was sacrificed to the elective link, which had been strengthened
by primary elections and the personalisation of elections so characteristic of the
American political system).95

Some controls on internal democracy may seem more appropriate in a specific
constitutional system than others. In particular, primary elections are difficult to
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adapt to a parliamentary system (not surprisingly, they arose from a different
constitutional context: the direct election of executive power). Despite this,
primaries can be compatible with a parliamentary regime as long as they are not
considered to be legally linked to the appointment of the head of the Government.
Gaining the confidence of fellow parliamentarians should be the only valid
condition for election as leader of a government, even, indeed, when this
confidence is awarded to a someone who has not participated in primary elections
(or who has lost them). In contrast, the direct election of a party leader by its
members is a form of internal democracy that bypasses these problems and works
well in a parliamentary regime. This has been demonstrated recently in Britain
where, although there was no primary election – i.e. a preliminary election, the
result was definitive and legally-binding.

3. Internal democracy in the Spanish political system
In a democratic sense, the Spanish constitutional system is suspicious of a
spontaneous evolution in the organisation of political parties (an evolution that in
other contexts, for example, in the UK, has occurred or is occurring without legal or
constitutional directives) and the Constitution itself, in Article 6, is responsible for
requiring internal democracy. This is an attempt to ‘rationalise’ politics in order to
achieve the goal - proclaimed in the preamble to the Constitution - that Spain
becomes “an advanced democracy” (an idea as vague as it is imprecise, but which
surely means extending or maximising political participation).96

In any event, the requirement of internal democracy contained in Article 6 applies
not only to the State (as legislator on parties and as the State-judge responsible for
implementing the Constitution and the law governing parties) but also to the
parties themselves. However, unlike public powers that are directly subject to the
Constitution, the connection to the Constitutional in the case of political parties
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(which operate within the State but are not organs of the State) can only be
understood as being mediated and indirect and, therefore, the interpretation of
the link is dependent on law and jurisprudence.

The Tribunal Constitutional also views internal democracy in this way. The
Constitutional Court claims that, “The constitutional provision that generically
enshrines the principle on internal democracy permits many variations, given that
the models of democratic party organisations that are governed by the
constitutional principle are extremely diverse. This diversity is demonstrated both
in the content and intensity of rights and, in general, in the legal status of members
that ensures their democratic participation. Defining the law in this regard is,
therefore, necessary, and the accomplishment of this task demands (....) a wide
margin of freedom in terms of its configuration” (STC 56/1995, March 6th, FJ 3rd).

The law exercises, therefore, an important responsibility in ensuring internal
democracy. However, parties should not simply comply with the law, but also use
their freedom of self-government to develop internal democracy beyond the
boundaries set by the Constitution.97 Indeed, changes and reforms to party
statutes have usually tended to improve internal democracy (although there have
also been regressions). In any case, according to a recent study, the public image of
internal democracy within Spanish political parties does not appear to be as bad as
might have been feared.98

Given these premises, we will now examine each of the specific legitimisation links
of internal party democracy in Spain.

3.1.

The associative link
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We should begin by mentioning that the Organic Law 6/2002 on political parties
proclaims the associative rights of members at greater length and accuracy than
the pre-constitutional law of 1978. Progress has been achieved in ensuring the
legitimisation of the associative links and in developing the idea of the rule of law
regarding relations between parties and their members, although this is not to say
that there are no grey areas.99

Those entitled to the rights enshrined in the law on political parties, i.e. the
members, must be individuals. The law does not recognise the membership of
collective bodies (unlike Britain, where trade unions or other socialist societies are
affiliated to the British Labour Party). However, there are Spanish parties, such as
the PSOE or Izquierda Unida (IU) whose statutes contemplate formulas of this
nature (which are only admissible as long as they do not ‘force’ affiliation on their
members, associate members, or collaborators). Foreigners may be members: a
party could be composed mainly of foreigners – a possibility excluded by Germany
law on political parties.100

On one hand, the Spanish law on political parties stipulates a single category of
membership (according to Article 8.1, “everyone shall have equal rights and
duties”) which contrasts with the general regulations governing associations.101
However, the statutes of the PSOE and the PP, for example, which distinguish
between two different types of affiliates -militants and sympathisers -, have
99

See: Eduardo Virgala Foruria (2008), Democracia interna y derechos de los afiliados a los
partidos políticos. Revista catalana de dret public, num. 37, page 21-73; Fernando Flores Giménez
(1998), La democracia interna de los partidos políticos. Madrid, Congreso de los Diputados; Emilio
Pajares (2010), La democracia interna en los partidos políticos. Ponencia en las III Jornadas
Internacionales de Derecho Constitucional, Segovia-La Granja, September/October 2010. Also, Joan
Oliver and Vicente Calafell (2007), Los estatutos de los partidos políticos españoles. Madrid, CEPC.
100

See: Article 2.3 of the German law governing parties, July 24th 1967. However, the Spanish law

prohibits foreigners from creating parties, a restriction accepted by the Constitutional Court on the
grounds of the relevance of the roles of parties in relation to the rights of political participation (STC
48/2003, March 12th FJ 18).
101

Article 7.f of the Ley Organica 1/2002 regulating the Right of Association establishes that the

statutes regulate “the rights and duties of the associates and of each distinct modality”.

155

apparently superseded this legal provision. One of the main differences between
the two categories is that whilst militants enjoy full voting rights and can stand in
all internal and external elections, sympathisers have limited political rights. In the
case of the PSOE, sympathisers can be consulted in primary elections and, in the
case of the PP sympathisers can be nominated for external elections. However, the
existence of affiliates with such diverse rights hardly seems compatible with the
law, and leads to the conclusion that, despite what the party statutes state,
sympathisers are not true party members.

On the other hand, the law does not require any special formalities for the act of
affiliation nor contain any regulations regarding the census of members. As these
are often controversial issues in internal party power struggles, it might be useful
to plug these gaps and establish a legal regimen regarding the creation,
maintenance and updating of a membership census in order to secure the legal
framework and strengthen internal democracy.

The rights of members laid out in Article 8 of the law on political parties are
essentially similar to the rights formulated in the Organic law governing the right of
association.102 These rights, taken together, do not appear to be inferior to the
German rights contained in Article 10 of their law on political parties (although the
German law exceeds the Spanish regarding some of the guarantees, as discussed
below).

3.1.1. The right to participate
The law recognises the general right of members “to participate in party activities”.
This right may be exercised in internal elections (as voters or as candidates), and
includes the right to attend the party’s General Assembly in accordance with party
statutes (Article 8.2.b). Members can exercise this right directly or via
representatives (Article 7.2), and the second option is the one preferred by the
102
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large parties (with the exception of Esquerra Republicana de Cataluña which
celebrates open congresses). However, Spanish law, unlike the German,103 contains
no reference to the participation of members at meetings and conferences of the
regional organisations of political parties. The law only refers to central party
organisations, and in this regard is similar to Chilean law104 (which is a paradox, if
one takes into account the dissimilarity between the Autonomous States and the
unitary of the Chilean State).

3.1.2. The right to information

The law upholds the right of members to be informed “about the composition of
the directive and administrative bodies”. The reverse would be tantamount to
treating members as affiliates of a secret society. More importantly, the law
upholds the right for members to be informed about “the decisions adopted by the
governing bodies regarding party activities and the party’s economic situation”
(Article 8.2.c). These rights, though positive, are insufficient and do not contain the
same transparency requirements that the law imposes on other private entities
which have a certain public relevance (such as, for example, professional
associations, or companies listed on stock exchanges). To achieve this transparency
the parties would have to provide up to date information to their members and the
electorate on many aspects (economic, normative, etc) of their activities.105
However, the law already provides sufficient grounds to question some of the
more obscurantist party practices and even some statutory provisions. One such
provision obliges the PP to keep the proceedings and resolutions of their party’s
103
104
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governing bodies secret, including not only those of their executive committee –
which might appear reasonable – but also those of their board, i.e. their ‘internal
parliament’, whose decisions cannot be considered secret without violating the
members’ right to information.

3.1.3. Rights relating to sanction procedures
The guarantees of the Law of Parties on internal sanction procedures are logically
inferior to those of Article 24 of the Constitution relating to criminal proceedings.
They do not include, for example, the provision of legal assistance or the
presumption of innocence; although jurisprudence considers the latter is also
applicable to parties’ sanction procedures.106 Nevertheless, the rights that the law
contains are important: “to be informed of the facts” that lead to punitive
measures; “to be heard prior to the adoption of sanctions”; that “the agreement
that imposes the sanction should be reasonable”, and “to provide a procedure,
where appropriate, for an internal appeal” (Article 8.3). However, they do not
include two guarantees upheld in German law: one relating to the causes for
expulsion, and the other relating to the internal bodies responsible for disciplinary
matters.

Regarding the former, Article 10.4 of the German law reserves the sanction of
expulsion for particularly serious offences: violations “wilfully” committed against
“the statutes or principles of party discipline” causing grave damage to the party.
In Spain, because of the absence of a similar provision, parties have more
discretion to decide which offences are punishable by expulsion. For example, the
statutes of the PNV permit the expulsion of those who violate “any of the basic
obligations” of members. These obligations include generic duties (“to observe the
national, regional and municipal statutes and the regulations that implement
106
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them”), as well as obligations that demonstrate scant respect for the rights of
participation (“to accept and fulfil responsibilities, nominations and positions
within the Party that are entrusted by the component bodies, unless there are
valid reasons for not doing so”). The PNV statutes also include other strictures that
are strongly subjective (“to make an effort to learn and master the Basque oral and
written language, to use it and encourage its use”). Because the national courts
cannot find material reasons in the Law on Parties for assessing the
appropriateness of such a sanction, in other words, to carry out a thorough
investigation of the circumstances, they are ultimately limited to verifying
compliance with the procedural guarantees established by law and by the statutes.

The second aspect of Germany’s legal superiority over Spain regarding parties
relates to the obligations to have impartial internal bodies that impose disciplinary
sanctions.107

Although Spanish law does not contain similar rules, party statutes often create
“committees or commissions of guarantees” and award them disciplinary powers.
However, these bodies are not necessarily obliged to demonstrate their neutrality.
For example, in the case of the PP, the corresponding executive councils, with no
directives regarding incompatibilities, appoint the members of the Committee of
Rights and Guarantees. In contrast, the practice in the PSOE and IU appears
preferable, given that members of the Commission of Guarantees are nominated
by congress, and that exercising executive functions is regarded as incompatible
with this task. Nevertheless, there are often incidents that appear to indicate a
general lack of credibility in the internal institutions of guarantees.108
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Moreover, disciplinary powers are not exclusive to Committees of Guarantees, but
are shared out between them and executive councils. The Commissions of
Guarantees of the PSOE and IU can only review sanctions imposed by executive
bodies. In this respect, the regulations of the PP are preferable, given that the
power to investigate and impose sanctions falls within the domain of the
Committee of Rights and Guarantees.

Finally, the executive bodies of the PSOE can approve a ‘temporary expulsion’, and
those of the PP ‘the automatic loss of membership status’, for various very serious
breaches of discipline, some of which are obvious (such as joining a different
party), while others are more dubious and vague.

The possibility of taking speedy measures – which may lead to disciplinary action
(PSOE), or result in an appeal to the national Committees of Guarantees (PP) –,
responds to the very real need of the parties to maintain unity in critical
circumstances. Solutions of this type are comparatively common. However, the
German legal procedure would seem more consistent with the principle of the
presumption of innocence – which demands a hearing, however summary, before
a minimally impartial body – and only allows executive bodies to suspend a
member’s rights, as a precautionary measure, in “serious and urgent”
circumstances, but not to expel them which would imply severing the associative
link.109

Ultimately, the disciplinary proceedings of the parties still do not sufficiently
guarantee the internal separation of powers.
particularly on the national leadership of the PP, and stated his lack of confidence in its
independence. 2) In another case, the former PSOE minister, Antonio Asunción, appealed directly to
the courts, and not to the Federal Commission of Ethics and Guarantees, against the suspension of his
militancy by the Executive Committee of the PSOE, demonstrating his lack of confidence in the
internal body of guarantees.
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3.1.4. Legal protection for members’ rights
A radical consequence of the constitutional guarantee of internal party democracy
is that the rights of members are considered to be included in the right of
association. This has been the Constitutional Court’s interpretation in the case of
rights recognised by law, and not merely in party statutes. Consequently, these
rights are subject to judicial custody via a special procedural measure relating to
the judicial protection of basic rights (and, where appropriate, via appeal to the
Constitutional Court itself).110

However, the Constitutional Court has not ruled against judicial protection for
other members’ rights that are only recognised in party statutes. The intensity, and
even the possibility, of judicial protection will depend on numerous circumstances,
such as potential conflicts between these rights and the right of association of
other members, as well as the rights of the party itself (i.e. their right of selforganisation). In any case, judicial protection of these statutory rights can only be
solicited through the normal procedural channels.111

Members’ freedom of expression is one of the rights not enshrined in the law
governing political parties. This omission does not mean that this right is ineffective
in the case of a confrontation with a party; rather it allows party statutes to set
certain limits to it, especially in instances of a member publically exercising this
right outside the orbit of the party organisation (especially in the media). In this
scenario, there are statutes that refer solely to members’ freedom of expression in
media outlets belonging to the party (PNV). Others merely recognise this right in
internal debates (PP and CDC), while others recognise the right within the party
and outside it, although with a greater degree of protection in the first rather than
the second case (IU), and some recognise this right in a general manner (PSOE).
Given that the relationship between freedom of expression and the formation of
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currents of opinion within parties, it is worth adding that these rights have been
recognised in charters proclaiming the widest interpretation of the freedom of
expression (PSOE and IU). However, there are others, such as the PP, that go so far
as to prohibit the formation of currents of opinion. Notwithstanding the above, in
all cases, the statutory recognition of freedom of expression is limited by party
discipline and provides penalties up to, and including, expulsion for those who
openly violate it. Furthermore, it should be emphasised that legal protection
against such expulsions is limited to verifying compliance with legal formalities and
statutory disciplinary proceedings because, in principle, the courts can hardly
correct the assessment that has made by the competent internal organ of the party
on disciplinary issues relating to a member’s suspension, unless it the decision was
manifestly arbitrary.112

Finally, the law governing political parties – in line with the provisions contained in
the Organic Law regulating the right of association113- has established the right of
members to “challenge the resolutions of the organs of the party that they
consider to be illegal or in violation of party statutes” (Article 8.2.c). This is a catchall process that permits the overturning of illegal agreements adopted by parties
even when they do not damage members’ individual rights. Thus, the law
recognises the right of members to demand that the party abides by the statutes,
potentially opening the way for wider judicial control over party activities. This is a
consequence of the principle of internal democracy to the extent that it tends to
ensure that the statutes – as norms approved by a party congress or general
assembly – are respected by all the party organs.114
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3.2. The programmatic link
Internal party democracy also postulates that members participate in the design of
party programmes. To this end, mass parties traditionally hand-over responsibility
for their programmes to their congresses, although the circumstances of political
life do not facilitate this. The long time-gaps between congresses are incompatible
with the extremely rapid changes that occur in our ‘accelerated democracies’.115
Furthermore, the importance attached to electoral programmes (or at least to
their main proposals) in campaign strategy, and the consequences that they can
have on government policy means that party leaders monitor the contents of their
electoral manifestos so closely that their actual design is far from being a formal
process.116

In practice in Spain, party congresses do not approve the electoral manifestos of
the main political parties, therefore, parties must choose between two types of
solutions. They can either chose that the ‘internal parliament’ of the party
approves the election manifesto (PSOE, IU and, to a certain degree, CiU, because
its manifesto is approved by the joint national committee of the coalition) or, more
realistically, choose to hand over this responsibility directly to their executive
committees (PP, PNV). However, in practice there is no great difference between
the two options because the editing and control of the manifesto is in the hands of
the executive committee. These committees normally designate a coordinator (in
the 2008 elections José Caldera for the PSOE, and Juan Costa for the PP) who calls
on the help of specialists and other experts from various fields during election
campaigns.117 Notwithstanding this, frequent and broad consultations take place
involving members and various sectors of society.
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Normally this process results in an extensive and all-inclusive manifesto that is
eventually reduced to a few symbolic proposals whose purpose is often to attract
the public attention, even at the cost of making unrealistic promises and which are
sometimes at odds with reputed party ideology. This was particularly the case
during the 2008 campaign when party promises appeared to be an auction of
economic and social offers. Because the manifestos are not drawn-up by the
members their excesses cannot be attributed to internal democracy, but rather to
the electoral strategy of the party leadership – aided and abetted by their teams of
experts.

Abiding by the promises contained in manifestos has never been a legal matter
because, except in a metaphorical sense, electoral programmes do not represent a
contract with the voters. Any other treatment would be inconsistent with the
prohibition of the imperative mandate included in the Constitution. On the other hand,
the manifesto can represent a serious political commitment, as was revealed in a
paradigmatic fashion by the calling of a referendum on Spain’s continued membership
of NATO - one of the most famous promises of the socialist manifesto in 1982 that
finally took place in 1986 - despite the high risks it involved for the Government.

This precedent certainly helped to consolidate the idea that, although on a different
plane from law and ethics, manifesto promises were mandatory in the sense of
constituting political obligations whose violation could result in electoral reprisals.
Hence, while Felipe González has said that the NATO referendum was a political
error118, the truth is that after it took place the electors rewarded the socialist party
with an absolute majority, perhaps for keeping its promise. In a similar fashion,
however, the electorate allowed another much-vaunted socialist manifesto promise to
fall by the wayside without any sanction: that of creating 800,000 jobs during that
same legislature. It is likely that the public realises that there are varying degrees of
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enforceability, depending on whether the promises rests on a single Government act,
or needs time and a multitude of circumstances before it can be fulfilled.119

In any case, the Socialist Party appears to accept the idea of the political enforcement
of a programme. Thus, the introductory text of the socialist manifesto of 2008 signed
by José Luis Rodríguez Zapatero, was a novel way to explain the degree of fulfilment of
the promises made in the 2004 manifesto by exhaustively reviewing its content.
However, some unfulfilled promises of the previous legislature, such as the reform of
the abortion law and the introduction of a law on the rights of the military, were not
mentioned.

During this legislature, the situation has changed completely. The Government has
failed to keep to its manifesto in economic and social matters and has ultimately had
to adhere to the demands of reality. The economic and social changes have been so
intense and so rapid that they have made the promises in each party’s electoral
programme impossible - or at least those that required time and stability. Indeed, until
the international economic outlook regains relative stability the programmatic role of
the parties might be threatened for quite some time.

When the Government reneges on its electoral programme – even because of
unavoidable circumstances – it creates an anomaly from a constitutional point of view
(because the parliamentary investiture has been based on a programme) and from the
point of view of internal democracy (because it weakens the programmatic link). It is
logical, therefore, that the Government should try to rebuild parliamentary trust by
shifting the focus of trust towards new policies and, additionally, obtain the backing of
their own party at a party conference via an external and solemn demonstration of
support for their new direction. It is clear that the second course does not have the
same reach as the first, but there is a possibility that internal democracy may
strengthen the Government. Furthermore, discussions and resolutions at party
conferences can inform the public about the reasons for changes to Government
119
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policy. Additionally, it can be a way of preventing the ruling party, or some of its
members, from distancing themselves from the Government for reasons of electoral
opportunism, or weakening parliamentary discipline by withholding support from the
programme. Internal democracy, like democracy in general, is not only a means of
control but also a source of legitimisation for Governments, and can fortify them at
decisive moments.

3.3. The electoral link
The existing law on political parties lacks norms on procedures for selecting leaders
and candidates, and in this sense represents a regression compared with the minimal
ruling on this matter in the previous law on parties (1978) that merely stated that
“management committees should in all cases proceed from free and secret elections”
(Article 4.2). Thus, party statutes regulate all aspects of the internal electoral system
and allow considerable leeway on this theme.

3.3.3. The election of the party leadership
Depending on their internal electoral procedures, the main Spanish parties
demonstrate a fairly limited and mediated model of representative democracy,
leaving much room for improvement. The basic characteristics of the model are: a)
members’ participation in the election of central party bodies is limited to
congressional elections; b) the celebration of congresses is infrequently, and c) the
“internal parliaments of the parties” and normally the executives bodies are
elected by the congresses.

In fact, members are limited to electing delegates to the congresses, which is
where the internal electoral power is concentrated. In the PP, members elect these
delegates directly; but in the PSOE, PNV and, to some extent, the IU, the election of
delegates is indirect because members elect delegates to the regional congresses
and assemblies who, in turn, elect delegates to the national or federal congresses.
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The law does not guarantee a minimum frequency for holding ordinary congresses
and most party statutes have no strict rules on this subject. In the case of the PSOE,
ordinary congresses should be held between the third and fourth year after the last
one; in the PP, a congress must be held every three years; in the IU, every four
years, and in Convergencia Democrática de Cataluña no later than fifty months (i.e.
more than four years) after the previous one. One exception is the PNV, who hold
an ordinary national assembly every year. Apart from this exception, the Spanish
party system is characterised by a more intermittent participation than in other
parliamentary system. In Britain, the two major parties celebrate annual
conferences120; in Canada, the main parties hold their conferences every two
years121, and in Germany, by law the mandate of the congress delegates cannot
exceed two years (which means that a congress must held at least every two
years).122

Congress has the power to elect representatives who form the ‘internal
parliament’ of the party (i.e. the maximum representative body of the party
between congresses) and which often include ex-officio and party representatives
from public institutions. In view of the long intervals between congresses, these
‘internal parliaments’ play an important role in the internal democracy of the
Spanish parties.

Congress also elects the main leader (general secretary, chairperson of the party,
etc) and other members of its executive committee. The organisation of the PNV
deviates from this pattern since the election of the president of its executive body
(the Euskadi Buru Batzar) does not correspond to its National Assembly but to its
General Assembly, which meets every four years. The organisation of IU presents
120
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Québécois; Clause 7 of the Constitution of the Conservative Party of Canada
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Article 8.1 of the law on parties of 1967
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an even greater deviation in that the election of its main leader (general
coordinator) and members of its executive organ (Executive Presidency) are not
chosen by its Federal Assembly, but by its Political Council, which is the ‘internal
parliament’ of IU.

The electoral formulas used by the major parties for internal elections are very
varied. In the PP, the congress delegates and the members of the ‘internal
parliaments’ are chosen according to a majority system; in the PSOE, internal
elections conform to a mixed system, given that proportional representation is
very limited and off-set. Both parties use a majority system to elect their executive
committees. However, all elections to the internal bodies in the IU, including the
election of members to the highest executive body, employ purely proportional
representation criteria.

In this regard, the representative model of the two major parties can be contrasted
with that of Izquierda Unida. The PP and the PSOE employ an electoral system including for congressional executive committees - that prioritises the formation of
stable majorities and favours the decision-making abilities of its executive bodies
above the representation of internal pluralism (particularly evident in the case of
the PP). Conversely, the IU’s sole use of unrestricted proportional representation
and employing the political council to elect members of the highest executive
organ (not the federal assembly) favours the representation of its multi-pluralism
above the decision-making capacity of its executive bodies. (Indeed, the IU defines
itself as a “political and social movement” which unites “parties and federal
organisations, collectives and all people who voluntarily ascribe to it”.) It is likely
that those organisational factors referred to above limit the spread of
‘factionalism’ in the two main parties, but encourage it in the IU. In 2008, there
were representatives from five different lists on the political council of the IU,
illustrating not only the original pluralism of this movement, but also its new
internal divisions.
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Nevertheless, one characteristic of internal democracy is common to all parties.
The electoral legitimisation of leadership is indirect and over-mediated as a result
of the gaps in the chain of internal elections that connect appointments to the will
of the members (two in the case of the PP, three in the case of the PSOE, and up to
four in IU), and which is expressed in the infrequency of their congresses. For this
reason, it would be desirable to strengthen the legitimisation of party leaders by
celebrating direct elections involving all members.

Currently, the main British parties employ this formula, which the Labour Party first
introduced in 1993, when the party conference approved John Smith’s proposal to
introduce OMOV (one man. one vote) to elect the party leader. The Labour Party
organises the party into three Electoral Colleges, each of which accounted for a
third of the votes: a) the Parliamentary Labour Group in the House of Commons
and the European Parliament, b) local party organisations and c) the socialist
societies (especially the trade unions). Within each Electoral College, each member
has one vote.123 The system responds to the specific configuration of the Labour
Party (and does not give equal weight to all votes), but as a by-product it meets the
general need to legitimise the individual leaders of a modern party and for this
reason has been a major success. The proof of its success is that – with some
changes – it has been adopted by both the Liberal Democrats and the
Conservatives.124 Similarly, there are direct elections for the leaders of the main
political parties in Canada 125 and in Australia126. Some European parties, e.g. the
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German SPD, the Dutch Labour Party, and the Democratic Party in Italy have also
occasionally used this method.

It is no surprise that this process of direct democracy has spread because – being
an internal election which also, explicitly or implicitly, legitimises the elected party
leader as the candidate to form a national government - it is not at odds with the
constitutional logic of a parliamentary system,. For this reason, the election of the
party leader by party members seems particularly appropriate for those parties in
Spain that advocate the accumulation of party and government leadership, as is
the case in the PP.

3.3.4. The election of party candidates
Spanish law on political parties contains no provisions on this theme (representing
another variance with the German regime). Given this legal vacuum, the selection
of electoral candidates occurs according to internal procedures that combine
different measures of local initiatives with the intervention of the central organs of
the party. However, at the 34th PSOE Congress in 1997, this manner of selecting
candidates with limited participation from the grassroots started to change.
Joaquin Alumnia was elected as general secretary, and a way was opened for
holding primary elections to nominate the socialist candidates for mayors of the
main Spanish cities, with the possibility of extending this process to the selection of
candidates for regional presidencies, and even for the presidency of the
Government.

The socialist party primaries were a move to regenerate a party that had been out
of power after a long period in government. Primaries were originally intended for
local and possibly regional elections, (the majority of regional congresses ratified
the innovation and it was inaugurated in 1998 to elect the socialist candidate for
the presidency of the Basque Country). However, the new general secretary later
used them with the intention of strengthening his leadership: “I did not want to be
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a candidate imposed from on high, without the possibility of alternative
candidates. It seemed logical to extend the process that had just been approved for
the election of local and regional candidates to the national level”.127 The new
regulations adopted by the federal committee in 1998 also included primaries
elections to choose the candidate for the presidency of the Government (and the
decision was renewed in 2001).128

Under the regulation approved by the PSOE, primaries are not a generally
applicable procedure, but are reserved for cases where there are several
nominated candidates. Furthermore, they are particularly designed for cases
where the socialist party is in opposition because, when public institutions are
governed by the PSOE, primaries can only be celebrated on the initiative of the
party committee in that region. On the other hand, the Federal Committee of
Candidates can suspend the celebration of primaries in certain regions, “when
political circumstances so warrant, or party interests so require”.

Socialist primaries are, therefore, an additional formula, designed to enrich – but
not entirely replace – the traditional methods of nominating candidates. In this
sense, they are comparable to the centre-left Italian parties’ experiments over the
period 1998-2005, although there are marked differences between the two
experiences. The Italian case instigated primaries at the local (Bologna) and
regional (Calabria, Puglia) levels, and only held them at a national level in 2005.
Additionally, primaries were not held at a single party level but at the level of the
centre-left coalition to elect the Council of Ministers, (the winner, with a large
majority, was the official candidate, Prodi). On the other hand, primaries were
usually open to all Italian voters and there had been an exceptional attempt to
127
128
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2000, pages 135-61; also see: Santiago Delgado Fernández (2007), ‘La candidatura a la Presidencia
del Gobierno en España: los casos del PP y del PSOE en las elecciones generales de 2004’,
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regulate them by law: the Tuscany Region Law noº 70 of December 15th 2004
proposed that primaries should be a preliminary procedure for regional elections
and should be managed by the regional authorities – although this was not
obligatory.129

By contrast, primaries in Spain have always been private, i.e. they are organised
solely by parties, not only in the case of the PSOE, but also in that of IU – which
held primary elections in 2007 to elect their candidate for the State presidency - ;
the PNV employs a relatively similar procedure.130 Indeed, the State legislature
could probably only regulate primaries by using legislation that facilitated the
celebration of primaries and allowed the use of public measures, but could not
impose legal norms. To do otherwise would mean an undue sacrifice in terms of
parties’ right of free association (the right of self-organisation). Moreover, even
this limited legalisation would exceed the minimalist approach of most of the
European laws on parties.

In any case, the socialists’ experience with primaries appears to have been
ambivalent. On one hand, the primaries received a significant degree of backing
from the members who participated in them. In the latest primaries held by the
PSOE in three regions (Madrid, the Canary Islands and Murcia) and eleven
municipalities131, on October 3rd 2010, more than 28,000 members voted (80% of
the total). Thirty-eight candidates132 met the necessary requirements for standing which were very demanding for candidates not proposed by executive bodies or by
the party’s ‘internal parliament’. On the other hand, participation was lower in the
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primaries held for the post of mayor of Barcelona in February 2011.133 Overall, the
primaries have been well received by the public, who have welcomed their mere
existence.

Nevertheless, this approval ended in deception when the 1998

primaries resulted in an administratively problematic bi-cephalous situation
between the elected candidate (Josep Borrell) and the defeated general secretary
(Joaquin Almunia).134

And therein lies a major problem of socialist party primaries: they respond to a
‘party culture’ in which no definitive decision has been taken about the
accumulation of party and Government mandates. Neither Francisco Largo
Caballero nor Juan Negrin was president of the executive committee of the PSOE at
the same time as being President of the Republican Government. In contrast,
Felipe González simultaneously held both positions. On his retirement from active
politics at the beginning of the 34th PSOE congress and the election of Joaquin
Almunia as general secretary, there was a return to the situation where the party
leader and the candidate for the Presidency did not need to be the same person.
(Almunia wrote, “When conference delegates voted for me they were not thinking
about nominating me as the presidential candidate”135). Without primaries,
Rodríguez Zapatero has reconciled internal and external leadership; but this
challenges the plans of other internal leaders who aspire to become candidates,
‘obliging’ them to stand in primary elections (as occurred in the regional Madrid
federation in 2010).
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Thus, with primary elections, members can legitimise the intentions of the internal
leaders who aspire to govern; but if they lose, they are most likely doomed to
resign. In short, socialist primaries can result in a confrontation between
representative democracy - expressed in the organisation of the party - and direct
democracy - expressed by the selection of candidates.136

It is likely, therefore, that the well-intentioned democratisation efforts of the PSOE
have not followed the smoothest path. It would have been easier to introduce
direct democracy within the organisation - at least for the election of the general
secretary - with the proviso that the winner should be the official party candidate
for the presidency of the Government. This is what happens nowadays in the main
British parties and in other parties operating within a parliamentary democratic
system, as alluded to earlier. However, this solution would require a decision about
the accumulation of party and government mandates that the PSOE has not yet
taken. Given that there is no single solution to this problem, the choice they face is
difficult.

Conclusions
1. Both theoreticians of law and of political science have been interested in
addressing the issue of internal party democracy, but they approach it from
different points of view. We can reconcile these conflicting positions if we
evaluate internal democracy from a systemic, rather than a merely partisan,
perspective. It is then possible to observe that internal democracy offers a
space for discussion and political negotiation, and a certain amount of publicity.
It promotes political participation without necessarily demanding active
militancy and it encourages the unity of popular interests rather than the
independence of political elites. Moreover, it can strengthen the political
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control over those in government – an additional control to that derived from
political representation.

2. Internal democracy has three types of links with legitimisation. Firstly, an
associative link, which refers to the “status” that members or sympathisers have
with their party. Secondly, a programmatic link, which refers to the commitment of
party leaders and institutional representatives - both in Parliament and
Government – to abide by the programmes and resolutions that have been passed
by party members or their representatives in the relevant congresses and
conferences. The third link is the elective link, which refers to the celebration of
more or less direct internal elections to appoint party leaders and to select
candidates that represent the party in public office.

3. The development of internal democracy in the major political systems has
followed various routes whose differences lie in their ability to strengthen the links
of legitimisation mentioned above. However, the efficiency of the legal system to
act as a tool to guarantee these links is uneven. Undoubtedly, it can guarantee the
rights of members and, therefore, the associative link. It can also ensure that
members elect leaders and candidates: i.e. elective legitimisation (although the law
should not disproportionately restrict party autonomy). In contrast, the law is
unable to guarantee the programmatic link.

4. Although the Spanish Constitution stipulates internal party democracy (Article 6), it
leaves the courts a broad margin of interpretation. However, parties should not
limit themselves to merely complying with the law; they should use their freedom
to organise to develop internal party democracy beyond the minimum legal
requirements. Indeed, the amendments and reforms of parties’ statutes have
generally tended to drive internal democracy forward (with occasional false starts
and resistance). In general, public opinion about internal party democracy in Spain
is higher than might have been expected.
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5. The rights of members relating to the associative link included in the law on
political parties are largely similar to those laid down by the law protecting the
right of association and, taken together, do not appear to be inferior to those
enshrined in the German law on parties. Nevertheless, Spanish law on this theme
can be criticised on various counts. It contains no reference to the need for a
census of party members, or to the right to participate in the assemblies of the
regional organisations of the parties. The legal norms do not establish rights to
information; moreover, the legal requirements regarding transparency are
inadequate in that they contain no guidelines relating to expulsions or safeguards
guaranteeing the impartiality of the internal bodies responsible for imposing
disciplinary sanctions. By contrast, the legal protection of members’ rights is, in
principle, viewed in the broadest possible way.
6. In Spain, two different solutions – outside of party congresses – are employed to
address the legitimisation of the programmatic link: either electoral programmes
are approved by the ‘internal parliaments’ of the parties, or - more realistically approval is given directly by the executive committees. However, given that the
design, editing and control of the programme are the responsibility of the
executive committees, there seems to be few practical differences between the
two methods. Furthermore, as members do not edit the programmes, the excesses
contained in the manifestoes cannot be attributed to internal democracy, but only
to the electoral strategy of the party leadership, assisted by their teams of experts.
7. Compliance with the electoral programmes can be a demanding political
commitment, and the PSOE appeared to have taken this to heart. However, during
the current legislature the Government has failed to keep to its programme and
has allowed itself instead to be dominated by reality. When this occurs, it is logical
that the Government attempts to renew the confidence of Parliament in its new
policies or, at least, to restore the confidence of its own deputies. This can then be
exteriorised and demonstrated to the public via a party conference. It is clear that
the second route does not have the scope of the first, but it is feasible that internal
democracy strengthens the Government. In any case, internal democracy can help
to prevent Governments - or some of their members - distancing themselves from
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their own parties for reasons of electoral opportunism, and can strengthen the
parliamentary discipline needed for supporting policies not included the electoral
programme.
8. The elective link in the main Spanish parties reflects a rather limited model. There
are distinctions between the model adopted by the two main parties and that
adopted by IU. In the case of the former, decision-making capacity takes priority
over the expression of internal plurality: the IU model follows the reverse.
However, there is a feature of internal democracy that is common to all parties:
the elective legitimisation of the leader is excessively mediated and indirect. This is
a result of too many breaks in the chain of internal elections that link the
appointment to the will of the members (two in the case of the PP, three in the
PSOE, and up to four in IU), and this finds expression in the infrequency of party
congresses. It would be advisable to reinforce the legitimacy of the party leader by
direct elections. The major British parties and the largest parties in Canada and
Australia and, occasionally, some European parties currently employ this formula.
9. In Spain, primaries are private elections organised solely by the parties. This applies
not only to the PSOE but also to IU; and the PNV uses a similar procedure.
Moreover, it appears that the State could only regulate these consultations by
normative, rather than mandatory legislation, i.e. by enacting enabling legislation
for primaries, but not statutory rules. The reverse would involve unduly curtailing
parties’ freedom of association (i.e. damaging their right to self-organisation).
10. In any case, the experience of primaries in the PSOE has been ambivalent. On one
hand, the primaries have gained the support of members and generally have been
well received by the public; but they can end in disappointment when the result of
the primaries produces an administrative problem of bi-cephalous leadership, as
occurred in 1998. Primaries can create conflicts between representative
democracy - expressed in the party’s organisation - and direct democracy expressed in the selection of its candidates. In this sense, it is likely that the PSOE’s
democratisation efforts have not taken the easiest route. They would have found it
easier had they introduced direct democracy within the organisation, at least for
the election of the general secretary, and with a provision that the winner be
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considered not only as the leader of the party but also the official party candidate
for the presidency of the Government. However, in order to adopt this solution,
the PSOE would need to make up its mind on the issue of the accumulation of
party and government mandates.

APPENDIX
References to party statutes

Main sources
Statutes of the PSOE approved by the XXVII Congress in 2008 (henceforth, PSOE);
Statutes of Izquierda Unida, approved by the IX Assembly in 2008 (henceforth, IU);
Statutes of the PP, approved by the XVI Congress in 2008 (henceforth, PP); Statutes
of the PNV, approved by the IV General Assembly in 2004 (Henceforth, PNV) and
the Statutes of Convergencia Democrática de Catalunya, approved by their XV
Congress in 2008 (Henceforth, CDC). All these statutes are published on their
respective web sites, except those of the PP. However, the latter can be found on
the following internet address:
http://imagenes.publico.es/resources/archivos/2008/11/10/1226350131083ESTAT
UTOS%20PP%20XVI%20CONGRESO.pdf

Collective membership: PSOE (art.13) provides for agreements with collaborating
association, and (art.30.3) allows them voting rights in Congresses; IU (art.30.1) on
the integration of collectives and associations.
Individual membership as a militant or sympathiser: PSOE (art.6) “The status of
membership, either as militant or sympathiser, is acquired through registration in
the corresponding census”; PP (art. 4.2) “Members of the party may be militants or
sympathisers”. In the CDC, Title II on membership, Chapter I refers to militants and
Chapter II to sympathisers. On the rights of sympathisers, see PSOE (art. 9.1e), PP
(art. 8.1) and CDC (art. 12).
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Rights to information: PP (art. 7.1d) imposes an obligation on militants to “keep
secret the deliberations and, where appropriate, the agreements of the governing
bodies and institutional groups to which they belong”.
Grounds for expulsion: PNV (art. 14. b. 5 in relation to art. 13 paragraphs 1, 7, and
9).
Guarantee Committees/Commissions: PP (art. 48), PSOE (art. 50) and IU (art. 74).
PNV (arts. 69 to 86): has a National Committee of Guarantees and Control with no
disciplinary powers; these are awarded to judges and tribunals elected by the
assemblies of the organisation at its municipal, regional and national levels.
Competences of the Guarantees Committees/Commissions: PSOE (art. 52) less
important misdemeanours to be dealt with by the regional or national executive
commissions; serious or very serious misconduct to be dealt with by the Federal
Executive Commission; in both cases there is the right of appeal to the Federal
Commission of Ethics & Guarantees. IU (arts. 19-24): misconduct to be processed
and resolved by the directive bodies at various levels, and may be brought to the
Arbitration and Democratic Guarantees Commission. PP (art. 16) the Committees
of Rights and Guarantees will appoint instructors for disciplinary actions and the
imposition of sanctions.
Provisional expulsion and automatic loss of membership status: PP (art. 9); PSOE
(art. 53), also regulation of members (art. 46 & art. 59).
Freedom of expression: PNV (art. 11.7), PP (art. 6a), CDC (art. 9c), IU (art. 16A and
art. 16Dc), PSOE (art. 9.1c).
Factions: PSOE (art. 3.2), IU (art. 16. Ai) and PP (art. 11.1f)
Statements against party discipline considered serious or very serious: PSOE rules
of membership (art. 40f), PP (art. 11.1d), IU (art. 25. 3f), PNV (art. 14b. 3) and CDC
(art. 84 b, y & d)

Competence to approve the electoral programme: PSOE (art. 35d), IU (art. 35a)
corresponds to the Federal Assembly if it coincides with elections, but in other
cases approval awarded to the Political Council (art. 35i); PNV (art. 65c). In the CDC
the practice is exemplified by the meeting of the Joint National Council on
12.09.2010 to approve the electoral programme (web site of CDC).
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Election of delegates to Congresses or National Assemblies: PP (arts. 28 & 30),
PSOE (art. 30), PNV (arts. 37 & 38), IU (art. 60) which stipulates that each national
or regional federation chooses 50% of its representation at its federal assembly
with the other 50% chosen in inferior assemblies, thus, respecting the basic
structure (local, sector, district, etc).

Frequency of Congresses/National Assemblies: PSOE (art. 30.4) also provision for
celebrating inter-congressional conferences on political and sectoral issues of
particular importance (art. 59); pp (art. 26.1) there is a annual Convention of a
consultative nature which does not involve an internal electoral process of the
members because the members of the convention are institutional representatives
and “members designated by the Regional, Provincial and Island Direction
Councils” (art 37); IU (art. 58); CDC (art. 67); PNV (art. 42.1).

Election of the party leader: PP (art. 30.3a & b); PSOE (art. 30.1c); CDC (art. 66);
PNV (arts. 41. 1e & 48); IU (art. 59f & 61.4) which corresponds to the Political
Council “to ratify the General Coordinator proposed by the members of the
Council elected by the Federal Assembly” (which are half of the members of the
Political Council).

Electoral system of the members of the Congresses and the ‘internal
parliaments’: PP (arts. 28,30, & 33) – majority system (in the case of the elections
to the Congresses, with open lists); PSOE (art.5.2) – system of proportional
representation but with a majority premium to the most voted lists and a high
electoral barrier: the most voted list has the right to the representation of half plus
one of the elected positions, the remainder being shared proportionately between
the other candidates who have gained 20% of the votes; IU “The elected positions
to be assigned strictly according to a proportional system. In the case of a tie of
total votes and remaining percentages, the post to be awarded to the most voted
list, and where this is impossible, assigned by lottery” (art. 55d).
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Electoral system for Executive Committees: PP (art. 30.3), PSOE (art. 5.1); IU:
corresponds to the Political Council who “choose from amongst its members the
components of the Executive Presidency using the criteria of proportionality,
plurality and balance among the factions” (art. 61.5).

Political and legal definition of Izquierda Unida: IU (art. 1).

Accumulation of party and government leadership: PP “The National President of
the Partido Popular, elected by Congress, will be the party candidate for President
of the Government. In the event of resignation, death or incapacity, a proposal by
the National Executive Committee will appoint the PP candidate for President of
the Government if it is not possible to hold an Extraordinary Congress” (art. 30.4).

Designation of party candidates: PP (arts. 46 & 47), PSOE (arts. 35, paragraphs h &
y, and art. 49) and Statutory Regulatory Public Officials adopted in 2001 which
replaced the Regulation of selection of candidates to public office approved by the
Federal Committee in 1998. This legislation provides for circumstances in which it
is appropriate to hold primary elections (art.37); demands that candidates in the
primaries who have not been endorsed by the ‘internal parliaments’ (federal,
regional or national committees) or proposed by the corresponding executive
committees should be endorsed by the signatures of members (10% for candidates
for the Presidency of the Government, 15% for candidates for presidency of the
regional governments, and 20% for candidates for mayor) (arts. 49, 51, & 54); and
provides that in the case of no primaries being held, the designation for the
candidate for the Presidency of the Government corresponds to the Executive
Committee (arts. 35q & 54); PNV: (arts. 53 & 54) the designation of candidate
corresponds to the National Assembly, following consultation with the bases in the
municipal assemblies, and the results of this consultation are binding on the
delegates to the National Assembly given that it is an imperative mandate.
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Public policy on historical memory

Disappointment over the fruitless search for the remains of the poet,
Federico García Lorca, in Granada continued unabated at the start of
2010. At the end of the year, the publication of the first map of mass
graves in Andalusia, compiled by the regional government, was
accompanied by indignation from the associations for the recovery of
historical memory who had not been invited to the event. Between
January and December 2010, and as a result of Spain’s civil war and
subsequent dictatorship, demonstrations against the impunity of the
perpetrators of the crimes of the Franco regime, protests over the
prosecution of Judge Baltasar Garzón, proposals to modify the Amnesty
Law of 1977 and the Law on Historical Memory of 2007, demands to annul
the sentences handed out by courts martial and to change street names
and remove symbols of the dictatorship, as well as other initiatives from
social movements and parliamentary groups, were all fixtures on the
agendas of public debate and political confrontation.

182

The main issue has remained the same for ten years or more and concerns the
exhumation of those killed and executed during the civil war and the long post-war
period, whose remains still lie buried in mass graves. All other matters hinged around
this central issue: from the condemnation of Spain’s transition to democracy – so often
defined in commissions and plenary sessions of Parliament as a time of fear, silence
and amnesia – to accusations, made by those who had at the time voted for the Law
on Historical Memory, about the introduction of a “model of impunity”. The debate,
whose history stretches back to the 1990s when the past became a weapon for
contemporary political confrontation, has worsened in the last two years with the
frustration that many associations felt about what they considered were gaps and
limitations of this particular law. On occasions, the fallout from this polemic has
prevented people from taking note of the exact meaning of what has come to be
called “the public policies of memory”, understood to refer to actions carried out by
contemporary public institutions and authorities with respect to activities that
occurred in the past, which in some way affect the present.

It is obvious that an analysis of all the policies on historical memory should start by
examining memories produced and instilled by public institutions: parliaments,
governments, ministries, the judiciary and all regional and state agencies. Secondly, it
should include the actions and initiatives developed by all sorts of private bodies:
associations, debating clubs, publishers, film producers, etc, that deal with these
events and, in many cases, receive public subsidies for their efforts. Policies on
historical memory include approving decrees, issuing orders related to the removal of
symbols of the dictatorship, and changing the name of military barracks. They also
cover the exhumation of mass graves by private associations, approving studies on
post-war repression, and opening criminal proceedings for crimes committed seventy
years ago. In order to understand what occurred in the field of historical memory
policy in 2010 we would need to examine all these political, judicial, social and cultural
initiatives. However, this chapter will focus mainly on the first type: political initiatives
– while trying not to lose sight of the rest.
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1. Proposal for a law of recognition and reparation
Historical memory policies developed in 2010, as well as the debates and conflicts
about their implementation and limitations, appear as a continuation and logical
outcome of the two main strategies adopted by the Socialist Party in its policy towards
the past after they regained power with a simple majority in March 2004. The first of
these initiatives was the proposal, adoption and later development of the “Law
52/2007 of December 26th that recognises and extends rights and establishes
procedures for those who suffered persecution and violence during the Civil War and
the Dictatorship”. This impossibly convoluted title, both in common usage and in later
documents published by public authorities, has been shortened simply to the “Law on
Historical Memory”. The second initiative was the announcement of the availability of
grants for activities relating to the victims of the Civil War and the Dictatorship and, in
particular, the exhumation of mass graves. The first grants were paid out in 2006
according to the basic regulations established by a Presidential Order of December 16th
2005. A look at Spain’s recent past is essential for contextualising the present conflict.

Confusions and misunderstandings about the title and content of the future Law on
Historical Memory arose when the socialist parliamentary group had to define their
attitude to three non-legislative propositions (relating to the recognition of the victims
of the Civil War and the Franco regime, and also to those who defended democracy
and fought for the restoration of civil liberties during the Transition). These proposals
were presented to Parliament by the Basque Nationalist Party (PNV) and by
representatives of Eusko Alkartasuna, the Coalicíon Canaria, and the Galician
Nationalist Bloc, the JLG. Fearing that their Government might be inundated by what in
the previous legislature (PP, with an absolute majority) had been criticised for being an
endless list of proposals, the parliamentary socialist group submitted a substitute
amendment. In it they mentioned for the first time, the need for a law that “would
offer restitution to people who, in the exercise of their rights and freedoms - forbidden
by the Franco regime and later recognised by the Constitution -, suffered personal
injury or death and who deserved compensation, recognition and honour”. These were
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the words of Member of Parliament, Ramon Jáuregui, in a plenary session of
Parliament on June 1st 2004, proposing a law of compensation, recognition and
honour for the victims of the Franco dictatorship on behalf of his socialist group.137

The substitute amendment submitted by the parliamentary socialist group was the
first document that set out and committed itself to an integrated public policy about
Spain’s past. After ratifying the spirit and letter of the non-legislative proposition
adopted by a unanimous vote of the Constitutional Commission on November 20th
2002138, the Government was urged to conduct a general study to systematise the
rights recognised so far by national and regional legislation for victims of the Civil War
and those persecuted and repressed by the Franco regime. They were asked to
produce a report on the moral, social and economic reparations for the damage
caused to people during these two periods, as well as during the Transition. In
addition, the Report was to include specific proposals for improving their situation. The
amendment also called for the Government to present a “bill of solidarity with the
victims who suffered personal damage in the exercise of basic human rights and civil
liberties forbidden by the Franco regime and subsequently recognised in the Spanish
Constitution, in order to award them recognition and justice”.

Moreover, the

amendment mentioned the need to provide access to documents deposited in
archives and help in locating them.139
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Diary of Parliamentary Sessions (henceforth: DSCD) noº 13, June 1st 2004, page 477-92.
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recognition and moral compensation for victims of the Civil War and Dictatorship, the development
of a State policy for the recognition of exiles, the exhumation of mass graves and restoration of
dignity to families of those killed during the dictatorship. Although it is customary to maintain that
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The starting point of the new Government’s policies on historical memory was the
draft “Law of Solidarity with the Victims of the Civil War and the Dictatorship”. This bill
was modelled on the title, purpose and spirit of its immediate precedent, the Law
32/1999, which had been unanimously approved by Parliament on October 8th 1999.
The earlier law expressed solidarity with the victims of terrorism and rendered
“homage to the honour and recognition of those who had suffered from terrorist
acts”. It also assumed responsibility for compensation payments.140 Recognition,
honour and compensation were also mentioned in the debate on the new law.
However, reference to other initiatives proposed by Esquerra Republicana de
Catalunya (ERC) calling for the annulment of sentences of summary trials, and the
exhumation, identification and re-burial of all the bodies found in mass graves were
excluded, although they had also been supported by the parliamentary group formed
by IU and Iniciativa per Catalunya Verds (IU-ICV). The CiU proposal for “a report - not
on the rights of the repressed - but on the events during and after the Civil War
relating to victims and those who disappeared” (without distinction between victims of
right or left) was also ignored. The MP, Jordi Xuclá, announced that his group favoured
the setting-up of a Truth Commission so that, “after 25 long years of silence, historians,
lawyers, and competent independent individuals could uncover the truth in an
impartial, not revengeful manner, which would satisfy everyone”.141 It is clear that if
the suggestion of the CiU (who certainly had sufficient motives for remembering the
mass graves of Catalans assassinated during the days of revolution) had been attended
to, the policies on historical memory would have taken a very different course. But the
suggestion fell onto stony ground and no-one else showed any interest in a Truth
Commission.

2. Proposals of the Inter-ministerial Commission
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The socialist parliamentary group submitted a substitute amendment that became
a non-legislative proposal on the recognition of the victims of the Civil War and the
Dictatorship. The Congress approved this initiative on June 1st 2004 with 174 votes
in favour, six against and 121 abstentions. Its first action was the creation of an
Inter-ministerial Commission for the Study of Civil War and Dictatorship Victims
composed of public authorities and presided over by the first deputy Prime
Minister. The three main task of the Commission were to produce a study of
victims’ rights since the Transition up to the present; to prepare a report on the
access of victims and their families to relevant public and private records, and to
submit a draft bill to the Council of Ministers awarding recognition and moral
satisfaction to victims.142 Perhaps the Government believed that the promise of
these studies and reports and the economic and moral reparation would keep MPs
quiet until the Commission completed its work. Then they could present their draft
bill, together with the requested reports, and hope that the parliamentary groups
that had voted in favour or abstained at the investiture of the President would
support it.

If this was the case, they were mistaken. After the summer break of 2004, the
parliamentary groups who had been most vociferous in calling for policies dealing
with Spain’s past since 1998 presented new non-legislative proposals in Parliament
and various committees on issues related to the Civil War and the Dictatorship.
Thus, parliamentary proposals were tabled to rehabilitate the president of the
Generalitat, Lluis Companys and annul his death sentence; to remove franquista
symbols from public buildings – in particular, the equestrian statue of General
Franco at the Military Academy in Zaragoza; to exempt and refund income tax
payments for damages awarded by public administrations to people who had been
previously unable to receive them under the General Budget Law of 1990; to
preserve and catalogue civil and military records instigating reprisals; to morally,
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Royal Decree a891/2004 of September 10th for creating the Inter-ministerial Commission for the

Study of the situation of the victims of the Civil War and franquismo, BOE no.º 227, September 20th,
pages 31523-4.
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legally and – where appropriate - economically rehabilitate victims of the
Holocaust; to commemorate the 75th anniversary of the proclamation of the
Republic; to produce a television documentary series on the historical amnesia
during the II Republic (sic) and Franco dictatorship; to refund Republican funds
impounded under the orders of Franco, etc. The socialist group urged the
Government to include a legal study on the annulment of the unfair sentences
handed down by the summary trials held under franquista law. They also
demanded that it be “consistent with the non-legislative proposal on the
annulment of summary trials of the Franco regime presented by the socialist group
during the previous legislature”, which had been rejected by the PP.143

Thus, the work of the Inter-ministerial Commission advanced at the same time as
the quantity and variety of issues debated in Parliament on this subject increased.
On December 27th 2005, the Commission concluded their initial report on the
measures taken since the transition on recognition and reparation. In addition,
they presented a “Bill on Solidarity with the Victims of the Civil War and
franquismo” which far exceeded the proposals put forward by the Government a
year and a half earlier. The report referred to the ‘tremendous work’ of recognition
and reparation to Civil War victims developed since the Law 5/1979, 18th
September. This had included the awarding of recognition, pensions, medical and
surgical care and social assistance for widows, children, and other relatives of Civil
War victims. It also mentioned the Law 35/1980, June 26th, which issued disability
pensions for soldiers of the Republican army involving cost increases of 40,000m
pesetas in 1980 and 60,000m pesetas in 1981. The Inter-ministerial Commission
went on to propose the solemn proclamation of a general rehabilitation for the
wrongful deaths and all forms of personal violence that had occurred since the
143
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proposal concerning the annulment of the summary trial that resulted in the death sentence to the
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the previous legislature, Amparo Valcárce and Jesus Caldera had submitted a “bill for the annulment
of unfair judgements issued in summary proceedings” BOCG, CD Series D, noº580, September 8th
2003, pages 39-40.
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armed uprising of July 18th 1936, and the special rehabilitation of those
condemned by, or who had suffered from, the subsequent repression.144

However, rehabilitation would have to respect the constitutional mandate on the
reservation of jurisdiction and ensure “strict adherence to the facts of each case
and the principle of judicial security”. Consequently, the procedure recommended
by the Inter-ministerial Commission, after receiving a documented report from the
General State College of Lawyers arguing against the annulment of sentences, was
an “administrative procedure” that would allow the Council of Ministers to make a
declaration of rehabilitation. This procedure would be widely publicised, but would
withhold the identity of those responsible for the violence and repression. The
Commission also recommended various measures relating to the issues that had
recently arisen in Parliament. These included increased pensions, extension of
benefits to relatives of the deceased, and income tax exemption on compensation
for the time prisoners had spent in gaol (verified by the regional authorities),
particularly for those incarcerated at the Valle de los Caidos. Finally, the
Commission recommended recognition and reparation for specific groups, such as
exiles, concentration camps prisoners, Spaniards in Nazi concentration camps, war
children, international brigades, members of the resistance and guerrillas, forcedwork battalions and victims of the Transition.

3. Grants to associations and individuals
The part of the Inter-ministerial Report addressing the locating and exhumation of
missing victims - “an extraordinarily complex situation to be addressed with
orderly, coordinated and balanced solutions” - which no other Government had
ever faced, was of particular interest. It had already prompted an unnecessary call
from the Ombudsman to the public institutions “to facilitate the identification of
victims (....) and, after the relevant studies, for the competent judicial bodies to
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take appropriate action to exhume, identify and undertake the necessary forensic
tests prior to delivering the remains of the deceased to the families for a dignified
burial”. This call was made despite the fact that the Government had proposed the
most rational and legal manner to undertake the task without the need to wait for
the enactment of a new law.145

The Commission recognised the difficulties caused by addressing an issue that cut
across “legal, historical, political, emotional and human boundaries”, the ignorance
of the number and diversity of the illegal burials, and the absence of a census of
missing people. Consequently, they suggested designating studies locating and
identifying mass graves as public utilities and of social interest, thereby facilitating
public access to them. Moreover, they recommended the design of protocols to
regulate exhumations and the public funding of associations and private
foundations.146

It was precisely this last point - the call for priority aid for the exhumations of mass
graves - which the Prime Minister’s Office put into immediate effect, without
waiting for the obligatory parliamentary debate on the draft bill prepared by the
Commission and before the publication of a map of the graves and the design of a
scientific protocol.

After more than a year of intense research by the Commission, the Government
decided that the unenviable task of “investigation, exhumation and identification
of people who had disappeared violently during the Civil War and the subsequent
repression” should fall to the “individuals or groups of individuals who have a
legitimate interest” in the matter. In this way, the Government avoided direct
responsibility for proceeding in an “orderly, coordinated and balanced” manner
and employing its own officials to exhume the illegal burials and mass graves of the
145
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victims. Thus, what should have been a public policy on memory became a grantaided private policy, and this strategic choice had lasting consequences. Maybe the
decision was motivated by short-term political interests; or the Government - not
knowing the magnitude of the problem confronting them – opted for the path of
least resistance by providing grants to associations that had been voluntarily
undertaking the task of exhumation since 2000. (The director of a project funded
by the Ministry of Science and Innovation to collect testimonies from families of
the victims defined the choice adopted by the Government as “a sub-contract
system”.)147

In any event, by Orden PRE99/2006 of January 27th, the Prime Minister’s Office set
aside 2m€ for this and other actions relating to victims, including the placing of
commemorative plaques, the collection of victims’ testimonies, written and audiovisual documentation, the organisation of courses and the publication of studies.
Four years later, in 2010, growing public concern about the exhumation of the first
corpses was given as the reason for producing Order PRE/786/2010, March 24th
establishing basic legal guidelines and inviting grant applications for activities
relating to victims. In this fifth round of funding applications, the budget - which
had been progressively increasing - amounted to 5,681,000€. Half of this was
designated for “projects for investigating, locating, exhuming, and identifying
missing people”. Thus, the policy adopted in December 2005 was ratified and
amplified, and a year later put into effect, with funding applications operating on a
competitive basis. The Government continued to refuse to proceed on its own or in
collaboration with other public administrations, and entrusted the exhumations to
“associations, foundations and, in some cases, to groups of individuals” who
submitted projects for the recovery of historical memory and the moral recognition
of victims.148
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Order PRE/786, 2010 March 24th, BOE noº76, March 29th 2010, page 29661. If the project
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funded to a maximum of 60,000 euro; the rest of the projects could receive up to 40,000€.
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With additional funds from regional authorities for local projects, the policy - not
surprisingly - has fragmented, dispersed, and multiplied projects on the recovery of
historical memory. This situation has mainly occurred in the exhumation of the
mass graves. In a society characterised by a scarcity of citizens’ associations, the
various associations and groups submitted 700 projects between 2006 and 2009,
and 210 projects were approved in the 2010 round of submissions. On September
30th 2010, the Under-secretary of the Prime Minister’s Office reported that the
amount of funding for the investigation and exhumation of mass graves exceeded
50,000€. Seven grants had been awarded to various associations and foundations
of the families of those executed, five to projects of provincial associations for the
recovery of historical memory, four to individuals, and two to forums on historical
memory.149

The problems caused by the fragmentation and dispersion of effort, and the
proliferation of associations at the local, provincial and regional levels, requiring
them to compete for scarce resources, has at times provoked serious
confrontations between associations and controversial calls for changes to
Government policy. Recognising his share of responsibility for the formula, Javier
Ortiz, a forensic archaeologist, wrote, “The formula applied up until now that
leaves the work in the hands of amateur volunteers has proved to be a mistake and
is exhausted”.150 Perhaps, sensitive to the problems created by this policy, on
January 25th 2010 the Ministry of Justice signed an agreement to create a map of
graves with seven regional authorities. This measure was so urgent that the
regional governments of Catalonia, Aragon, the Basque Country, Extremadura and
Andalusia went ahead with the publication of their respective regional maps that
corrected - sometimes with enormous discrepancies – the provisional figures
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produced by private associations about the magnitude of the repression, the
number of mass graves, and those buried in them.151

Given that the first interim map of the tragedy listed 1,850 graves152, and the map
published at the end of December by Andalusia recorded 614 mass graves with
more than 47,000 victims153, the State is clearly facing a serious issue that cannot
be resolved simply by the allocation of grants to voluntary associations. Unless a
decision is taken to delay the exhumations, they will doubtless be a continuing
source of grief, frustration and controversy such as occurred in the area of Alfacar
in the last months of 2009 and the first of 2010, where it was expected, mistakenly,
that the remains of the poet Federico García Lorca would be found. Whatever the
political ideology of national and regional Governments, recognition and
compensation for the victims and their families must take precedence over any
other considerations involved in investigating, exhuming and identifying bodies
buried in mass graves.
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4. A heavily contested parliamentary bill
The publication of the requirements for the first round of grants coincided with the
announcement (Law of July 7th) that 2006 was to be the ‘Year of Historical
Memory’. The project, which became the “Law to Recognise and Extend the Rights
and Establish Measures for those who suffered Persecution or Violence during the
Civil War and the Dictatorship”, was produced by the Inter-ministerial Commission
and caused wide-reaching debate. The Government presented the bill to
Parliament in early September of that year.154 Probably, the fact that the
Government abandoned the concepts of solidarity, reparation and rehabilitation
contained in the drafts of the Inter-ministerial Commission successive reports, and
their new emphasis on the recognition and extension of rights occurred because of
evidence contained in the report and gleaned from the many reparation measures
that had come into effect since the Transition. At least, this was what the Deputy
Prime Minister claimed during the debate surrounding the Bill, stating that “stepby-step and law-by-law, compensation and pensions for the widows and families of
the victims and those maimed during the Civil War and the repression have been
granted. Non-professional soldiers who fought to defend the Republic have also
received pensions. These are measures of true justice which guarantee that
together we can progress democratically”.155

In addition, and partly as a response to the demands of other parliamentary
groups, the bill contained a “general declaration about the injustice of all
convictions, sanctions and expressions of personal violence for clearly political or
ideological reasons” that occurred during the Civil War and the Dictatorship. This
was complemented by a “declaration of reparation and individual recognition” that
was to be issued by a parliamentary committee composed of “five reputable
dignitaries”. The bill also contained various improvements on economic rights, as
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well as instructions making it easier for interested parties to obtain information
about the localisation and identification of victims. The Government was entrusted
to produce an integrated map of mass graves for the whole of Spain, and the
mapping of mass graves in general was made easier. In addition, measures for
dealing with symbols and monuments were included, with particular attention
given to the Valle de los Caidos. It also reinforced the functions of the Archivo
General de la Guerra Civil via a proposal to create a documentation centre for
historical memory. The bill acknowledged the role played by the association of
victims, and access was provided for International Brigade volunteers to acquire
Spanish citizenship without relinquishing their own nationality.

The publication of the bill led to a flood of amendments, with Esquerra
Republicana and Izquierda Unida tabling amendments to the whole of this bill and
to the subsequent alternative bills presented by the Government. Very soon, all
the parliamentary groups seemed to have a complete programme of public policies
relating to a past that had suddenly become very topical. These included the mass
beatification of all those executed for religious motives in the Republican zone and
a so-called “war of obituaries” which, on the seventieth anniversary of the start of
the Civil War, and in a tone similar to that employed at the time, recorded dozens
of those assassinated in the summer of 1936.156 This is not the place for an analysis
of the amendments. However, in order to understand the persistence of the
debates and conflicts surrounding issues related to the Civil War and its aftermath
in 2010, it is necessary to take note of the points raised in various alternatives
proposed by parliamentary groups whose support was crucial to the Government
in order to approve the law before the dissolution of Parliament.

The basis of the debate rested on two different views of the State’s relationship
with the past and its reconstruction as historical memory. These two positions
played a role in the change of government in 1996 and have continued to influence
up to the present day. The parties to the left of the PSOE insisted on the “social
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construction of memory”, which demanded “a public and collective project of
forming a democratic memory”, and signified that public institutions should
develop and disseminate a narrative that “projects the values of past resistance on
to the present”. Or to express it more directly: the reconstruction of the past as a
democratic memory that might serve a political ideology, highlighting everything
that might encourage social mobilisation and political action in the present, and
relegating everything else to oblivion; that public policies should lead to the
construction of collective memory. By contrast, in its preamble, the Governmentsponsored bill referred to “personal and family memory”, and expressly stated that
it was not up to the law or the judiciary in general to instil any particular version of
historical memory, and neither was it the role of the legislature to reconstruct a
supposedly collective memory.157

Apart from this background discrepancy, the Government bill rejected the
possibility of declaring the sentences dictated by the Franco regime null and void
and substituted it with a declaration of their injustice. However, the IU-ICV group
demanded an explicit declaration of annulment for all sentences issued by courts
martial and special courts that would end what they defined as “the Spanish model
of impunity” stemming from a Transition that had confused amnesty with amnesia.
Esquerra Republicana, who had their own parliamentary group during this
legislature, shared the view of the IU-ICV group, and expressed their own “bitter
disappointment” with the bill. These oppositional factions formed a bloc after the
President of the Government, in reply to the spokesperson of IU, stated that given
that the Constitution had opted “for the principle of safeguarding the law”, a
judicial review of the sentences of the Franco regime implied “a rupture with the
Constitution”. This reply raised more questions than the President was able to
answer.158 In any case, with the approach of the end of the legislature and the
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urgency to approve the bill, the IU-ICV group withdrew its proposal to annul the
judgements issued by courts martial on the condition that the Government agreed
to introduce a “declaration of illegitimacy” concerning courts, juries, and any other
penal bodies that had been formed during the Civil War to impose sentences based
on politics or ideology. They also wanted a final derogatory resolution included in
the bill, explicitly naming various factions, decrees and laws of the Dictatorship.

With this “unblocking pact”, which also meant dropping the projected ‘Council of
Rehabilitation’, the IU-ICV group agreed to back the Government bill and indicated
their satisfaction with the declaration concerning the injustice and illegality of the
courts and their sentences while maintaining that the bill represented a point of
departure. CiU also promised to support the bill, and managed to include in it
recognition of those who had been victims for religious reasons, as well as an
allusion to the illegitimacy of the sentencing courts. These latter two amendments
expanded the number of victims entitled to compensation for persecution
occurring in the Republican zone and recognised the injustice and illegality of the
courts that had operated there. Thus, the support of these two parliamentary
groups was assured and the bill was approved on October 31st 2007, on the eve of
the dissolution of Parliament.159

5. The annulment of sentences and the exhumation of graves
Does injustice + illegality = nullity? The IU-ICV group concluded that it did. Together
with the Basque group (PNV) and the Catalan CiU and ERC, they had allowed no letup in their efforts to obtain a declaration of nullity for the death sentences passed
by the courts martial of the Civil War on the president of the Generalitat, Lluis
159
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Companys, and others such as Manuel Carrasco i Formiguera and Blas Infante. The
issue was re-opened on the initiative of the government of the Generalitat of
Catalonia at its meeting on October 15th 2009. The Generalitat urged the Attorney
General to present a petition to the Supreme Court in order to obtain an
annulment of the sentences dictated by the Tribunal de Responsibilidades Políticas
on December 13th 1939 and by the Council of War Officers of October 14th 1940.
The sentences had condemned Lluis Companys – consecutively - to the seizure of
his property, disqualification from public office, perpetual banishment, loss of
Spanish nationality and finally, the death penalty.

On April 15th 2010, the Attorney General issued a decree that, while rejecting the
appeal for a review by the Supreme Court, did nevertheless agree to recognise that
the sentences were ‘null and void’. His decision was based on the illegal nature of
the courts and the injustice of the sentences. The Law on Historical Memory
recognised both the injustice and the illegality.160

However, if this were the case - if injustice + illegality = nullity - one must ask why,
even after the bitter controversy, the lawmakers expressly rejected including this
annulment in the text of the law. Is a decree of the Attorney General sufficient to
guarantee the legality of the annulment of the sentences passed by the courts
martial of the Dictatorship? Or did the Attorney General fear that the Supreme
Court would reject the appeal on the basis of res judicata, as it had on previous
occasions? Finally, Was a Attorney General’s decree the best way to obtain the
annulment of a historic ruling, or should Parliament have made this particular kind
of pronouncement?

If the Law 52/2007 left the question of the nullity of the sentences issues by the
courts martial of the dictatorship in abeyance, it was equally unclear in defining the
role public authorities should play in identifying, locating, disinterring and affording
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a dignified burial to victims. Scientific protocol, local and general maps covering the
whole of Spain, recovery procedures for direct descendents: everything, in fact,
relating to the central question that currently dominates public policy on Spain’s
past appears in the law as a collaborative task between public authorities rather
than a legal mandate enforceable by law. In this regard, the Law 52/2007 looks
more like a list of good intentions than a legal text. In practice, the exhumations
have continued to be conducted by hundreds of voluntary groups and associations
that have submitted aid applications to the Prime Minister’s Office; although some
regional governments, for example, in Catalonia, the Basque Country and
Andalusia, have decided to assume all or part of the task.

Inaction and delays over exhumations on the part of Government and public
authorities have given rise to – or served as a justification for – the conflict that has
most agitated public opinion over the last two years. In the context of crimes
against humanity – on one side - the judge of the Central Court of Instruction nº 5
of the Audiencia Nacional, Baltasar Garzón, issued a writ on October 16th 2008
instituting criminal proceedings against 35 senior officials of the dictatorship - all of
whom the ruling recognised as dead. The writ accused them of crimes against
Spain’s principle institutions and of inciting and ordering illegal detentions without
disclosing the whereabouts of the victims. On the other side, on February 3rd 2010,
the Supreme Court granted the admissibility of allegations of corruption against
Baltasar Garzón filed by the Spanish Falange of the JONS and a so-called trade
union known as Manos Limpias. This occurred after Garzón had accepted the task
of investigating complaints filed with the Audiencia Nacional between December
14th 2006 and October 6th 2008 by several associations whose purpose was to
exhume those murdered and executed during the Civil War and its aftermath, and
who demanded a criminal investigation of the alleged perpetrators.

In the same operation, Judge Garzón had also authorised the initiation,
development and continuation of the exhumations that the applicants had
requested, “as well as any other exhumations that might be proposed”. In brief,
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Judge Garzón described the crimes and summary executions committed during the
Civil War and its aftermath as “alleged on-going crimes of illegal detention - given
the absence of information on the whereabouts of the victims - that fall within the
description of crimes against humanity”. He went on to authorise an unlimited
number of exhumations “under the supervision and direction of whichever judicial
authority is responsible for each particular locality”.161 Four days after this order,
the Chief Prosecutor of the High Court filed a direct appeal to the Criminal Division
of the High Court requesting it to revoke and rescind the Order of October 16th
authorised by Judge Garzón.

This High Court admitted the request, although three judges voted against the
action; and there the matter might have rested. However, predictably, the
admission of the appeal of the two right-wing organisations against the judge
sparked-off much controversy and mobilised many associations. The headlines
used to describe the incident best sum-up the opposition: “Judge Garzón to be
indicted for investigating crimes of the Dictatorship”. As expected, the emotions
aroused by this action and the public demonstrations and meetings in defence of
the judge found their echo in Parliament in the form of an urgent interpellation
“On the recovery of historical memory” from the IU-ICV’s parliamentary group. It is
significant that part of title of the group’s parliamentary appeal, “historical
memory”, has become the term now used for all public policies relating to victims
of the Franco repression. During the development of these events, the group
claimed that, “this new besmirching of memory belittles the pain of the victims’
children and grandchildren, and, for the third time, shatters all hope of justice”.
They added that it creates a vision of Spain “in the foreign press” as an “immature
democracy in which the Government puts little effort into the recovery of our
democratic memory, abandons its victims and offers no guarantees for the
principles of justice, truth and reparation”. The claim about besmirching historic
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memory and ignoring the pain of victims’ families was the basis of the charge of
alleged prevarication made by Baltasar Garzón.

Deputy Joan Herrera, the spokesperson for the group, took advantage of the
opportunity offered by the legal proceedings and the “international outcry that
considers what is happening in Spain concerning the investigation of the Franco
regime as unprecedented” to denounce the shortcomings of the Law of Historical
Memory which his group had voted for at the end of the previous legislature. He
maintained that no legal procedures had been established and that the policies
relating to historical memory had been divided between three different ministries.
The issue of the graves was under the control of the Ministry of Justice, archives
and symbols had gone to the Ministry of Culture, and granting of subsidies to the
deputy Prime Minister’s Office. He declared that victims were being looked after by
three or four people at the Information Office, who were unable to cope with all
the petitions they received; no-one knew what was happening with the symbols of
the Franco regime; and, most importantly, that families and other interested
parties were having to undergo a legal ordeal in order to recover the bodies of
their dead relatives buried in ditches and mass graves. As a result, and reminding
Parliament that the Law of Historical Memory, the Amnesty Law and all the
“existing legislation had been interpreted as being capable of burying genocide and
the crimes against humanity”, the Member of Parliament demanded that the law
be amended to guarantee “the duty of public authorities to stand by the
victims”.162

At the same time, the parliamentary group, ERC-IU-ICV, presented Parliament with
a bill concerning changes to the Amnesty Law, adding article 5b, which stipulated
that “under no circumstances will amnesty apply to criminal acts of genocide or
crimes against humanity committed prior to this bill”. Two deputies from the
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Bloque Nacionalista Galego tabled an almost identical bill on behalf of the
parliamentary Grupo Mixto in order to add a further article to those already
included in international law163 that would rule that the provisions of the law were
not applicable to crimes against humanity or genocide. The basis of the policies of
memory – solidarity, reparation and recognition of the victims of the Civil War and
its aftermath – became a demand to alter or annul the Amnesty Law of October
15th 1977 in such a way that could lead to criminal proceedings against those guilty
of crimes, with no proscribed time limit.

The same group who made this appeal to the Government then filed a motion
asking the Government to commemorate the declaration of Parliament that
expressly condemned the Franco regime. They wanted Government to name an
annual day of remembrance and support for the victims of the repression.
Furthermore, they asked the Government to establish an effective institutional
framework for public policies that would promote and conserve democratic
memory; create a High Commissioner to support victims of the Civil War and the
Dictatorship, and an office dedicated to their support and assistance, and to
change Articles 11, 12, 13 and 14 of the Law on Historical Memory to ensure public
and institutional accountability concerning tasks of location, exhumation and
identification. Last, but not least, they demanded the reform of as many laws as
necessary to “ensure that there would be no loopholes to enable those who had
committed crimes during the Franco regime to evade investigation due to the
expiry of time limits”. The latter, if understood correctly, amounted to giving
judges carte blanche in the course of investigating crimes committed by the
dictatorship.164

The Minister of Justice responded to the pressure from the associations, the
solidarity openly expressed by some of the legal profession in Spain and abroad,
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and the motion of the ERC-IU-ICV by praising what the Government had achieved
so far, and describing it as a gradual process of reparation and recognition.
Regarding the balance of the proceedings, and adding to what the Attorney
General’s Office had decreed a few weeks earlier, the Minister defended the Law
for recognising “for the first time in democratic Spain” the extreme injustice of the
convictions, penalties, and forms of violence suffered for political or ideological
reasons during the Civil War and Dictatorship, as well as the illegality of the war
tribunals and courts and the consequent annulment of all their sentences.
Moreover, the Minister recalled, “in case there are any doubts about their
abolition in the Constitution itself – that the Historical Memory Law includes a
specific resolution on the laws passed by the Dictatorship which are expressly
derogated”. This was a surprising observation given that no-one had had any
doubts on that score since the promulgation of the Constitution.

The Minister of Justice informed Parliament that “more than 600 families in our
country” had already received the document of recognition and reparation, and
that “more than 700 war-related widows and 13,000 orphans” now had improved
pensions, social assistance and medical care. Families of dozens of people who died
between January 1st 1968 and December 31st 1977 for defending civil liberties and
ex-‘social prisoners’ who had been goaled for their homosexuality had received
compensation. More than 90,000 descendents of exiles had received Spanish
nationality, and 20 very old members of International Brigades had received
Spanish passports, and the Government had withdrawn francoist symbols from
State administrative offices.165 The Ministry of Justice had created an office for
assisting victims, and had been supporting associations and organisations linked to
historical memory via subsidies that up to 2009 had amounted to 14m€, and had
already spent more than 5m€ on this item in 2010. The Minister also announced
that a unified protocol had been approved for the exhumation of graves and that
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the public could “interact, discover and gain access to all existing information in
Spain via the map of the ‘location of graves’”.

The Minister could also have added that, since 2006, the Ministry of Culture and,
more specifically, the General Director for Books, Archives and Libraries had
completed a considerable amount of work relating to donations, acquisitions and
the transfer of archives to the Documentation Centre of Historical Memory
established in Salamanca in June 2007.166 Ten of thousands of records from the
Tribunal of National Political Responsibilities, and all the basis of the Causa
General, consisting of about 4,500 boxes and kept in the National Historical Archive
– a treasure house of documentation that is available on the web site of the
archives of the Ministry of Culture – are now publically available. Furthermore, the
information deposited in the archives on regional military hearings has been
organised. A visit to the millions of documents posted on this web site, or a tour of
all the names, should be enough to silence complaints about Spain’s repression of
its past. It should put to rest the Spanish fear – not to mention amnesia – of never
wanting to confront its past. Spaniards can nowadays welcome new books to add
to the mountain already published on the Civil war and the dictatorship with calm.

6. The last motion

Everything mentioned by the Minister, and all that he could have added about the
impressive increase in documentation in public archives and on internet
concerning the repression, served as a prologue to the parliamentary presentation
of the substitute amendment. This had been negotiated and agreed by the Socialist
Group and the group of ERC-IU-IC on May 11th 2010, just a few days before a group
of civil rights experts from the UN expressed their concern over the suspension of
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Judge Garzón167. With this event, and after a long voyage through the storms of
historical memory, Spain had finally arrived at a safe port. Finally, “Spanish law
unequivocally prosecutes crimes against humanity and genocide that conform to
the terms and the scope of the International Covenant on Civil and Political Rights,
the Convention for the Punishment of Genocide, and other national and
international laws that are enshrined and protected in our Constitution, and that
Spanish law is endowed with adequate resources for the task”. Furthermore, “the
application of all these laws is the responsibility of the judges and the courts”.168 All
this seemed to be stating the obvious and therefore there was no need for a
solemn declaration in Congress. However, some of the groups that were party to
the motion, as well as some of the associations specialised in the exhumations of
victims, had recently complained about the “Spanish model of impunity” and
demanded that the Law of Amnesty and the Law of Historical Memory be modified,
if not repealed. Given these circumstances, the repetition of these points can be
more easily understood: neither one nor the other should be used as an obstacle
to the implementation of international laws on crimes against humanity.

As for the rest, and after formulating this declaration, the “Motion for the Recovery
of Historical Memory” urged the Government to reinforce the Office for the
Victims of the Civil War and the Dictatorship so that it could assume the
management and coordination of all public policies relating to the Law on
Historical Memory. This was to include the provision of advice on rights and how
they could be exercised; ensuring public and institutional responsibility for the
localisation, exhumation and identification of graves, including them in the range
of public and institutional policies guaranteed by all the authorities and, ultimately,
by the State; publishing the integrated map of graves and, finally, solemnly
commemorating Congress’s declaration expressly condemning the Franco regime
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and offering support to its victims. Of the 332 votes cast, 186 were in favour, 145
against, and there was one abstention.169

All this last motion on the recovery of historical memory seems eminently
reasonable, especially considering Spain’s past. Nevertheless, the difficulties in
implementing such a public policy are evident, given that it deals with policies
relating to the Civil War and Dictatorship and is State-led via a transformed and
enhanced Central Office for Victims. The authors of the motion understood that in
order to transform and improve the Office there was a need for “administrative
reforms” that would “propel” the Government into action. However, it is wellknown that even when Governments introduce a policy, its implementation –
especially when responsibility for it is divided amongst different levels of
administration – often escapes from its hands.

Conclusions

1. In recent years, policies for the recognition and reparation of the victims of the
Civil War and the Dictatorship, the preservation and classification of documents
and their accessibility in archives and libraries, and the removal of symbols of
the Dictatorship, including street name changes, have made considerable
progress. However, this contrasts with the hesitant attitude taken by the State
and most of the regions in fulfilling their tasks relating to the exhumation and
re-burial of those assassinated during the Civil War and its aftermath.
2. Only the committed determination of all public administrations involved in
exhumation and re-burials to establish protocols and allocate adequate human
and material resources to the task will ensure that the process proceeds in the
rational and legal manner that it could have and should have earlier. Confusion
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surrounding the policies of financial grants to associations, foundations and
groups of individuals involved in these tasks can only result in continuing
frustration and conflict.
3. Investigations into the crimes of the Franco regime have been responsible for a
vast amount of publications during the last few decades. The impossibility of
opening criminal proceedings against alleged perpetrators – all known to be
dead – is no excuse for the reticence of regional courts with authority over
exhumations and the removal of those illegally buried in mass graves, and the
delaying of dignified re-burials.
4. In terms of the scope of the declaration on the injustice and illegality of the
francoist courts and their sentences in cases where the legal time limits on
crimes have expired, the Constitutional Court has established that “the harsh
reality of history cannot be ignored by the law employing undefined review
procedures”.

Indeed, according to the latest statement by Parliament,

responsibility for the prosecution of crimes against humanity and genocide, as
defined by the International Covenant on Civil and Political Rights, the
Convention for Punishment of Genocide and the rest of the national and
international legislation incorporated within the Spanish Constitution,
corresponds to the courts and judges.
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The media: present and future uncertainties

The tremendous fall in advertising caused by the economic crisis –
advertising in the Spanish printed press dropped 42.9% between 2007
and 2010 – and the emergence and growth of digital media have
occurred simultaneously in Spain, as in all Western countries, giving
rise to a deep and unprecedented crisis and an uncertain future. The
crisis has been building in America and Europe, including Spain, with
varying characteristics and intensity since at least the beginning of this
century, but the decline in economic activity - not to mention recession
- has accelerated the process. No-one dares to predict what the final
result of this dynamic will be, especially since the end of the present
crisis is not yet in sight. However, there is general agreement that, in
the last instance, the basis and function of each type of media, which
has developed over the course of the democratic period and is
identified as one of the pillars of it, will have changed substantially.

208

This is partly because the effects of the crisis are causing an ever-faster
acceleration in the deterioration of the journalistic product because cuts in costs
tend to reduce staff levels and investigative journalism to a minimum. This means
that much of the published material comes directly from sources with very efficient
and well-funded communication departments who are working strictly for their
own interests and aware that their press releases are unlikely to be substantially
re-written by worse-paid and increasingly overburdened journalists. Standards
have also deteriorated because profitability and economic efficiency have tended
to become the primary, if not the only, objective of media companies. In some
cases this has obliterated – or, at least, has been at the expense of - other
functions, for example, providing a service to the public; monitoring the actions of
the powerful; participating actively in public debate - not merely reporting it - and
defending certain ideas and principles. Such functions, in the past, have made the
media one of the pillars of the democratic system.

These worrying concerns are occurring in most Western countries, but with varying
degrees of intensity. In many, the democratic press has a long tradition, with only
brief periods of interruption. This tradition has ensured that profession ethics,
based on the aforementioned principles that in large measure are shared by
journalists and editors and expected by readers, are deeply rooted. Even though
both elements: professional attitudes and public expectations, are undergoing
change, they have also acted as a brake on the tendency to convert the media into
a productive sector governed solely by market forces.

In Spain, the democratic experience has been much shorter and consequently the
traditions are weaker. Furthermore, the new dynamics and the crisis occurred in
the aftermath of the period of political turbulence beginning in the mid-nineties.
During this period, some of the influential media focused much of their journalistic
attention on furthering party interests, manipulating and even inventing the reality
of what they were reporting in pursuit of these aims. In this fashion, they became
front-line political actors, conditioning the attitudes of others. The previously209

mentioned professional ethics and the democratic culture of the citizens with
regard to the press have suffered considerably from this situation, and both lack
the solidity that exists in other countries to withstand the pressures that are
leading to a deterioration in the quality of journalism and, ultimately, to the role of
the media in our democracy.

At another level, the reductions in advertising revenue and newspaper and
magazine sales have combined with the economic problems of uncertainty and
confusion to consolidate the role of digital media. Moreover, the introduction of
TDT (terrestrial digital television) has accelerated the fragmentation of the
television offer and the increasing trivialisation of news information. With few
exceptions, this process has been occurring for some time, particularly affecting indepth reporting and its justification has been the demands of the public and the
imperatives of cutting costs. Other endogenous and exogenous factors have
contributed not a little to this crisis. These include the changes that have taken
place in the way that political and economic powers relate to the media, and in
changes in the preferences and habits of readers that in some important respects
transcend their impact on the media and manifest themselves in new attitudes
towards power and the democratic system.

The crisis, in addition to creating serious problems for media companies – in some
cases, threatening their very survival - has caused a declining credibility in the
news, including amongst some of the most serious and respected of the traditional
media. This process paradoxically co-exists with the extraordinary growth in the
number of news outlets whose apparently limitless proliferation is another feature
of the current situation. The fierce and often irrational competition between
different types of media struggling to survive financially in these difficult times has
led to all kinds of cutbacks in the traditional printed press, television and radio.
These have particularly affected staffing levels; and have led to a slavish adherence
to the news scopes that the public supposedly demands above all else, often
published without any checks on the data. Over time, this has produced a
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worsening in the quality of news, especially regarding interpretation, analysis and
evaluation.

1. Twenty percent of journalists unemployed

On September 20th 2010, the committee of the Spanish Federal Press Association
(FAPE) announced that journalism was suffering the worst crisis in its history. They
added that “the era of the press as we know it is running out” and that, according
to their Observatorio de la Crisis, over 3,400 journalists in Spain had lost their jobs
over the previous two years. Four months later, in December 2010, the Annual
Report of Professional Journalism edited by the Press Association of Madrid (APM),
cited 3,558 jobs lost due to the crisis and added that 5,564 journalists were on the
unemployment register. According to a survey they had conducted, 66% of
journalists reported salary cuts since the beginning of the crisis. In presenting the
report, the president of the APM, Fernando González Urbaneja, predicted that
salaries in the sector would continue to fall, among other reasons because of the
difference that existed between the salaries of those in the digital press, “who earn
700€”, and those in the traditional press “who earn 2,500€ for doing almost the
same job”. Neither the statement of the FAPE nor the Report of the APM estimated
how high unemployment would rise, particularly given that the exact number of
working journalists is unknown. There are as many journalists registered as
members of the various associations as those who are unregistered; furthermore,
some of the employment practices used by media companies complicate this
calculation.

The APM estimates that “there are about 30,000 journalists” in Spain, which would
indicate that unemployment stands at about 20%. This figure takes no account of
the number of new journalism graduates who have yet to find their first job in the
sector. In this respect, the APM has estimated that 2,800 students of journalism
graduated in 2010, and predict that the figure for 2011 will be 3,000.
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Nor is data available on the distribution of unemployment between the various
sub-sectors. The general impression is that the majority of jobs have been lost in
the print media: in the last two years, all newspapers, without exception, have
reduced their staff via contract regulations, redundancies, early retirement or
other means. Such cuts have also occurred in radio and television sectors; only the
digital media appears to have increased its total workforce.

This first examination of the problems facing the sector provided by the corporate
associations of journalists - apart from a reflection of their own opinions - excludes
any scientific data on categories of work in the media,
reflecting a difficulty that will be manifest throughout this chapter. Given that most
of the available figures come from surveys or on information provided by the
institutions operating in the sector and not from official government agencies,
there is a dearth of scientific research (which also applies to much of the
information in this chapter).

2. The drop in advertising

The drop in advertising investment since 2007 provoked by the economic crisis has
been the main motive – although not the only one – for job losses in the media
sector. The process in Spain has been very similar to that experienced in all
Western economies, but the decline here has been greater than the average.
According to data gathered by the Global Adview of Nielsen, global advertising
investment in traditional media outlets fell by 1.6% in 2009 compared with the
previous year. In Asia, it has been rising steadily in the last years: 8.7% in 2007,
7.7% in 2008, and 6.6% in 2009. In Africa, it grew 19.6% in 2007, 11.9% in 2008, but
less than 6% in 2009. In America, due mainly to the general fall in investment in the
USA, negatives figures have been registered in the last two years of available data
(-9.4% in 2009); the same has occurred in Europe where there has been a decrease
in investment of 2.5% in 2008, and 4.8% in 2009. Spain has been the European
212

country where advertising investment has fallen most in 2008 and 2009 (-13.9%
and -21.4% respectively), although it registered the highest growth in 2007 (7.3%).

The general trend is for newspapers to suffer most from the reduction in
advertising revenue, followed by television, which started to recover in 2010 in
almost all countries, and then by radio. By contrast, investment in digital media has
continued to grow throughout the crisis years.

Table 1

Estimated real investment for all media (2004-2009)

In million of €
Daily newspapers
Sunday newspapers
Total internet
Radio
Total magazines
Television
Other TDT stations and general stations
National & Regional TV
Pay-to-view channels
Local channels
Total Television

Source: INFOADEX

According to the Association of Spanish Newspaper Publishers (AEDE), the gross
advertising revenue of Spanish newspapers between 2007 and 2010 fell by 42.9%.
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Between 2007 and 2009 the decline was 40.1% (from 1,461m€ to 861.9m€) and
continued to drop in 2010 (to a provisional figure of 834.5m€). Similarly,
advertising investment in television fell from 3,357m€ in 2007 to some 2,299m€ in
2009 according to data from the society of Spanish advertising news analysis,
INFOADEX. The figures for radio over the same period fell from 678m€ to 537m€.
In contrast, investment in digital media in general rose 34% during this period,
reaching a total of 654m€ in the last year - almost seven times more than that
spent in 2004 when the figure was 94m€.

The AEDE (the governing body of the sector) in its White Paper on Daily
Newspapers 2011 included in its annual report commented that between 2007 and
2010 the operating revenues of Spanish newspapers (with reference to general
news and sports news combined) decreased by 28.7%. Moreover, they added,
“The situation would have been considerably worse if operating costs over the
same three years had not been cut by 18.2%”. It should be emphasised that the
two main components of this drop in costs have been the reduction of the amount
of paper used in production (due to falling print runs and a reduction in the
number of pages) and a lowering of staff costs due to employment regulations,
early retirement and lay-offs, which have affected almost all the Spanish dailies to
varying extents. Estimated revenues for 2010 are the lowest in a decade and only
in 1995 was a lower gross figure registered. To encounter lower sales revenue
figures than those predicted for 2010 one must go back to 2000, and to find lower
figures than those of 2009 one must go back to 1992.

Table 2

Evolution of estimated sales. Annual and accumulated increases

Total sales
Increase in copies sold compared to previous year
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Increase compared to previous year (%)
Accumulated increase in sold copies (%)
Increase compared 2000 (%)

Source: OJD and author’s own calculations from AEDE

3. The decline in daily newspaper sales
As mentioned earlier, the decline in the sale of newspapers has not been unique to
Spain; almost all European countries over the last decade have recorded such falls
and this has accelerated during the last four years, but there has never been such a
steep fall as that in 2009. During that year, the paid-for press in the 15 member
countries of the Euro-zone overall lost more than three million copies of daily
newspapers (about 4.4% compared to 2008). Total distribution totalled just less
than 66 million copies, almost 13 million less than 1998. The UK lost most copies,
with a fall of 7% (over a million copies less than in 2008). Italy lost almost 450,000
copies (down 8.5%) and Germany lost 330,000 copies (down 1.7%). From 1998 to
2008, the total loss of EU newspapers amounted to 12 million copies: in 1998, sales
numbered 80.8 million copies but only 68.8 million in 2008.

215

Table 3

Sales performance in EU countries

Accumulated
Annual
Increase
Increase (%)

Germany
UK
France (1)
Italy
Spain
Holland
Sweden
Austria
Finland
Belgium
Greece (2)
Denmark
Ireland
Portugal (3)
Luxembourg
Total EU

(1) National dailies represented 95% of copies sold (12 titles), and in the case of
regional dailies to 92% represented copies sold.
(2) From 2005, includes all paid newspapers except financial ones.
(3) From 2005, includes only controlled sales.
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Source: OJD, WAN and author’s own calculations from AEDE

Global sales also registered a slight decline: the total number of newspapers sales
fell from 520.6m to 516.6 million, but performance varied in each continent.

Table 4
Performance of EU sales index

Finland
Sweden
Austria
Germany
UK
Luxembourg
Holland
Denmark
Ireland
Belgium
France (1)
Greece (2)
Spain
Italy
Portugal (3)
Total EU

(1) National dailies represent 95% of copies sold (12 titles), and in the case of
regional dailies represent 92% of copies sold.
(2) From 2002, includes all paid newspapers except financial ones.
(3) From 2000, includes only controlled sales.
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Source: INE, OJD, WAN and author’s own calculations from AEDE
These losses represent a decline in the average sales index of newspapers per
1,000 inhabitants in Western countries. In Europe, there has been a continuous fall
since 2000. In that year, the index showed 208 copies sold per 1,000 inhabitants;
the figure fell to 180 in 2003 and to 164 in 2009. In Spain, the rhythm of decline
was slightly faster, but from a much lower base than the European average. In
2000, the Spanish index of daily newspaper circulation per 1,000 inhabitants was
104, dropping to 97 in 2003, to 91 in 2007, and to 85 in 2009. The minimum level of
daily newspaper readership set by UNESCO for countries to be considered as
developed in this respect is 100. Spain has not achieved this level since 2001 when
the rate stood at 102. In Europe, only three countries – Greece with 97, Italy with
80, and Portugal with 50 – are below this minimum level.

Table 5
Circulation rankings

El País
El Mundo del Siglo XX1
Marca
ABC
As
La Vanguardia
El Periódico de Catalunya
La Razón
El Correo Español
Sport
Mundo Deportivo
La Voz de Galicia
El Diario Vasco
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Público
La Nueva España
Diario de Navarra
Heraldo de Aragón
La Gaceta de los Negocios
Expansión
Faro de Vigo
Levante-El Mercantil Valenciano

Source: OJD and author’s own calculations from AEDE

Data provided by the Oficina de Control de la Difusion (OJD) indicate that, with the
exception of two years (2001 and 2003, which recorded slight increases), the
circulation of all Spanish newspapers has been declining since the beginning of the
decade. The steepest decline in this period occurred between 2008 and 2009 when
sales fell by 5.6%, giving a final sales figure of 3,775,230, the lowest for ten years.
According to AEDE, and based on the available data for the first half of 2010,
circulation continued to fall in 2010 by about 4.7%: general daily newspaper
circulation fell by 4.1%, sports newspaper sales by 1.6%, and economic newspaper
sales by 33.4% compared to the same half-year of 2009. Taken together, these
declines represent an additional loss of 182,000 copies. As a consequence of the
above, but also as a cause, the overall circulation of Spanish newspapers fell by
5.9% during the first half of 2010.

AEDE do not include circulation data on the free press in their reports and
statistics. However, according to OJD in its report of November 2010, the
circulation of the three free newspapers edited in Spain is larger than many of the
traditional newspapers. 20 Minutes, with 2,279,000 readers per day ranks above
the leading general newspaper (El País whose readership is 1,944,000) and only
below the leading sports paper (Marca with a daily readership of 2,888.000). The
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free newspaper, Qué, with 1,496,000 daily readers outranks El Mundo (1,282,000),
and another, ADN, with 1,203,000 readers, ranks fifth in the classifications – above
El Periódico de Catalunya (778,000) and La Vanguardia (757,000). Since their
emergence at the beginning of the decade, the free newspapers registered positive
circulation growth rates up until the beginning of the economic crisis when they
introduced cuts (between 10% and 14%), mainly by reducing print runs, in
response to a decrease in their only source of finance: advertising revenue. Free
newspapers are one of the causes for the reduction in circulation – and sales – of
the traditional newspapers, although none of the more reliable sources provides
specific information on the dimensions of the shift. Nonetheless, the general
opinion among analysis is that the current total readers of free newspapers who
previously bought a daily newspapers would only be a small percentage of the total
readership of the free papers, consequently, the effect would be relatively slight.
We can assume, therefore, that the majority of the readers of free newspapers are
people who previously not only did not buy a daily paper but who probably would
never have done so. In this sense, the freebies have significantly increased the total
number of newspaper readers.

The most important mode of newspaper sales – sales from newspaper kiosks - fell
once again in 2009, to 2,585,960 copies. During the whole of the decade, the drop
in kiosk sales was 20.9%. By contrast, the number of individual subscriptions
reached 487,512 units in 2009, with an accumulated growth of 37.4% since 2000.

Table 6

Circulation of Spanish newspapers in December 2010

Readers in thousands
Data from EGM December 2010

220

El País
El Mundo
El Periódico
La Vanguardia
ABC
La Vox de Galicia
El Correo
La Razón
Nueva España
20 Minutes
Metro Directo
Diario Qué
ADN

Source: OJD

Separating-out the aggregate figures by type of day, and with respect to the 2009
data, the figures for non-specialist newspapers fell by 178,000 copies read (about
1.1%) compared to the previous year, the daily sports newspapers increased sales
by 406,000 copies read (7.8%), and the economic daily papers by 3,000 copies read
(1%). Additionally, as a consequence of the fact that the only group to increase
their readership were the sports papers, the daily Marca regained its leadership
with 2.8 million copies read: the highest figure achieved for a Spanish newspaper in
the last decade. Moreover, the gap widened between this paper and the second in
the rankings – El País – whose readership dropped by 137,000 copies in 2009, to
2.08 million. The third in the rankings, El Mundo, also saw its readership figures fall,
losing 39,000 copies in 2009 compared with the previous year, dropping to an
annual total of 1.3million copies. A similar figure was registered by the daily sports
paper, As, whose readership growth rate returned to positive figures. In fact, the
papers that managed to increase their overall readership during the decade were
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the sports dailies: As, by 108.9%, and Sport, by 80.6%. In absolute terms, the leader
in readership growth since 2000 was As with an increase of 681,000 per day,
followed by El País with 622,000, and Marca with 542,000.

The most significant indicator of Spanish newspaper readership habits is the socalled ‘penetration rate’, which measures the relationship between the number of
newspaper readers over 14 years of age and the total population. According to the
figures produced by the AEDE – which are distinct from those of the EGM (although
we have also considered their data in our analysis) - this indicator has also fallen in
recent years after an initial increase at the beginning of the decade from 36.3% in
2000 to 38.2% in 2004. Since then, the penetration rate began to decline, falling to
35.2% in 2009 – 0.6% less than in 2008. Projections made for the whole of 2010
indicate that there might well be a further drop of similar dimensions, given that
the EGM data for November 2010 show a penetration rate of 38.0%, which
includes copies of free newspapers. They also conclude that in 2010 there was a
fall in the penetration rate of non-specialist newspapers of 3.8%, of 5% for
economic newspapers, while the rate for sports papers grew 2.9%. All the
percentages are very similar to those of 2009.

A penetration rate of 35.2% - the figure published by AEDE, which excludes free
newspapers - puts us almost at the bottom of the ranking of Euro-zone countries
and only slightly above half of the European average, which stands at 60%. Only
Greece ranks lower, while Sweden (82.0%), Finland (80%), Luxembourg (77.6%),
Austria (75%), Denmark (74%), Germany (71.4%) and the Netherlands (68.1%) rank
far higher.

Table 7
Total financial results of the daily newspaper sector

In million of €s
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Sales of copies
Gross advertising sales
Other sales revenues
Sales Revenue
Purchases & supplies
Personnel
Depreciation
Supplies & other operating expenses
Operating expenses
Operating profits
Financial results
Pre-tax profits
Corporation tax
Discontinued operations
Profits after tax
EBITBA

Source: Libro Blanco de la Prense Diario 2011, AEDE

4. Economic losses

According to data announced by AEDE at its annual conference in late November
2010, Spanish newspapers post-tax losses for 2009 amounted to 34.2m€. Between
2007 and 2010, revenues from newspaper advertising fell 42.9% (as mentioned
above), and proceeds from the sale of copies dropped by 14.2% even though most
newspapers had raised their cover prices by at least 20 cents over the last two
years. From 2007 to 2010, total revenue fell by 28.7% and gross operating profits
(EBITDA) fell by 91.1%. This occurred despite the fact that operating expenses were
reduced by 19.5% from 2,653m€ in 2007 to an estimated 2,315m€ in 2010.
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Personnel costs fell by 7% in 2009 alone. In that year, the reduction in paper costs
(whose price has been falling since 2007) and other materials was 12%, and
depreciation fell by 9% due to cuts in capital investment. In addition, newspapers
reduced their employees by 11% (newspapers with circulation figures above
100,000 cut their total staff by 18%) between 2008 and 2010.

The data analysed in this chapter underlines the gravity of the problems facing the
Spanish newspaper industry. Although some newspapers have been on the verge
of closing-down, remarkably, none have yet done so. However, the outlook is grim.
Economic stagnation looks set to remain at least until 2012 so advertising spending
on daily newspapers – whose fall is the main cause of their economic difficulties –
will not recover. The coordinator of reports on the general state of the French
press, Bernard Spitz – commenting on the equally critical French situation
(although the fall in advertising in print newspaper has been somewhat less) - said,
“Most newspapers are stuck in a vicious circle: they lose readers, loss of readers
means losing advertising, losing advertising means losing money, and losing money
means less investment in improving the quality of the product. And so the vicious
circle continues.”

5. Increase in consumption of on-line media

In France and Spain, as in most Western countries, one of the main causes –
although not the only one – for the loss of readers and falling newspaper sales has
been the spectacular rise in the consumption of digital and internet media. In 2000,
according to the Estudio General de los Medios (EGM), only 10% of Spaniards over
the age of 14 had logged-on to internet in the previous month, and only 2.9% had
read the digital press. By late 2010, 54.8% of the Spanish population had access to
internet and 26% said that they read the digital press. Reading on-line newspapers
grew by 280.2% between 2005 and 2009. In November 2010, the EGM reported
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that internet use had grown by 3.9% that year and that for the first time the
penetration rate had exceeded that of print newspapers; although only 53.7% of all
internet users declared that they read the news on-line. Figures from the National
Statistics Institute, (INE) differ somewhat from the aforementioned data, given that
their poll on the consumption of information and communication technology
concludes that, in 2010, 60.2% of Spanish internet users went on-line for news
about current affairs.

There is no doubt that the increase in digital media consumption is strong and
sustained, and various worldwide forecasts agree that this trend will grow
significantly over the next few years. It is also clear that these media outlets are
primarily responsible for the collapse of the sales and readership of print media.
Furthermore, data relating to the performance of on-line advertising investment
paints an equally convincing picture.

Infodex reports that in Spain such investment has grown from 94.6m€ in 2004 to
654m€ in 2009 when this item registered an increase of 7.2% over the figure of
610m€ for 2008 (which, in turn represented a 26% rise from the 482.4m€ of 2007).
At the same time, advertising spending in traditional media fell between 21%
(radio) and 42.9% (daily printed newspapers).

Even though the exact dimensions of the fall are unknown, analysts agree that the
increase in on-line advertising has taken place largely at the expense of advertising
spending on print media (particularly during the years when global advertising
investment fell significantly). They also note that the effectiveness of advertising
impact is distinct in each case. In their 2011 report already cited, AEDE stressed
that the effectiveness of the advertising impact in print newspapers is the
strongest of all media outlets: superior to that of television and radio who,
respectively, follow them in the rankings.
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6. Digital media versus print media

The paradox - or at least one of the most defining factors of the war between
digital and printed media – is that the most frequently read on-line newspapers are
precisely the digital editions of the daily printed newspapers. That is to say that the
toughest competition occurs between products of the same company and
moreover, only a very limited number of companies are engaged in the battle. One
not very precise theory regarding the size of this advertising battlefield is based on
data from a survey carried out by Pricewaterhouse Coopers in various countries,
including Spain, which concludes that in 2008 on-line editions accounted for
between 3% and 20% of total newspaper revenue.

In the latest report from the OJD, no purely digital newspaper – i.e. one that is not
also available in a print edition – appears in the list of the 25 most-visited internet
sites in Spain; although, according to the figures of its own El Confidencial.es, which
the OJD does not audit, this on-line newspaper should appear on the list. This
ranking is headed by the on-line edition of Marca (3,613,000 visitor in November
2010), and followed by El País (2,274,000), and As (1,781,000). Further down the
list – and lower than the internet sites of various television channels, the free
newspaper, 20 Minutes, and the radio channel, Cadena Ser –we find ABC.es
(687,000), El Periódico de Cataluña.com (630,000), La Vanguardia.es (564,000) and
Público.es (514,000). It should be noted that this classification does not include
data on the website of El Mundo, given that this newspaper has chosen not to be
audited by the OJD, although other sources indicate that the El Mundo digital
edition receives more visits than their rival, El País.

Establishing a balanced relation, from the point of view of the creation and
management of information as well as profitability, between the printed edition
and the on-line edition of the same newspaper is one of the challenges facing
newspapers today. There is widespread recognition that no one has yet found a
solution or a business model; there is rather on-going experimentation. For the
226

moment, only one thing is certain: currently the print media are the biggest
generators of information and digital editions continue to feed off them, as well as
news agencies, radio and TV channels. Nonetheless, this relationship is changing
very swiftly as companies increasingly tend to consolidate the printed and on-line
editions of the news-generation process.

A study by the Pew Research Center in Baltimore (USA), during the week July 19th 25th, 2009 and published in early 2010, on 59 news outlets ranging from
newspapers to blogs concluded that the mainstream press produces 48% of new
information. Meanwhile, the specialist press (legal or business, for example)
produces 13%; local TV stations, 28%; and the new media (blogs, local internet
sites, Twitter, etc) only 4%. The authors of the report, who mainly focused on the
local news stories, which are the mainstay of small-town media, indicated that
internet sites normally limited themselves to publishing similar news to that
appearing in the traditional media. In general, the traditional media set the agenda
for the other media outlets, while the new forms of media, in addition to
publishing news gleaned from the traditional media, exercised a type of ‘breakingnews’ alert system.

However, the report highlighted the superiority of the digital media regarding its
speed in disseminating news. “They are unbeatable,” the report announced in
reference to the publication of news scopes. However, they go on to mention that
the counterbalance to this advantage is faint-heartedness and a tendency to
publish only the official version of events. The authors cited five cases in which the
digital media reproduced word-by-word official press releases without mentioning
their origins. Furthermore, they discovered whole sections of articles hi-jacked
from other media and reproduced without naming the source and with no
indication that they had not written it themselves.

Based on a general impression of the sector, many of the conclusions of this
comparative study in Baltimore could apply to the Spanish media. According to a
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study entitled, “Internet, at the centre of the media”, conducted by AIMC, the
parent company of Estudios General de Medios (EGM), 50% of Spaniards who have
access to both print and on-line media responded that they spent progressively
less time reading printed newspapers. They concluded that while the printed press
prevails as the main source for in-depth news information (according to 50.6% of
those interviewed), on-line news wins out in terms of immediacy (the opinion of
43.8% of interviewees).

However, the coexistence of printed and on-line editions within the same
newspaper company makes it ever more difficult to ascertain which of their
respective editions produces the original stories, given that, at least in Spain, there
is an overlap between those working on each type of edition especially in the case
of editors. In fact, more and more newspapers everywhere are installing a unified
workspace for their print and on-line editions.

The 2010 poll on Editorials, presented by McKinsey & Company to the 17th World
Editors’ Forum in October 2010 in Hamburg, based on opinions expressed by 525
daily newspaper editors worldwide, concluded that the vast majority believed that
the newsrooms of the future would respond to a “multi-platform”, or “multisupport”, publishing model. In the future, journalists would not work for either a
print or an on-line edition, but instead, in principle, for both equally. Indeed, this is
already happening in a growing number of newspapers. This does not mean that
the work involved for each issue will be identical, but that the characteristics will
tend to become increasingly similar.

7. The payment issue for on-line newspapers

The still-unresolved controversy about whether readers should pay for access to
some of the content of on-line newspapers, or whether all their content should be
free is another topic of debate. At present, most of the on-line newspapers are
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free. A growing number of them charge for reading some of their content. The
latest to subscribe to this practice, after years of internal debate on the subject,
has been the New York Times. The articles that readers must pay for are normally
by-lined opinion columns and editorials, the newspaper’s own analysis, and indepth news articles. All these form part of their printed editions. The veteran The
Times of London, part of Rupert Murdoch’s media empire, is one of the few mass
circulation newspapers that charges to read the entire content of their print
edition. But many other newspapers in Spain and Europe, anxious not to be left
behind in the race for an on-line readership - an obsession for the majority of
today’s newspaper managers - are reluctant to introduce methods of payment,
even though this can result in reduced sales for their print newspapers. This is one
of the many examples of the confusion that the crisis has created, and of the lack
of solid criteria about what the future “business model” of newspapers should be.

The results of the aforementioned McKinsey & Company study confirm this
confusion. It concluded that 48% of the 525 editors consulted for the survey
believed that news would have to be paid for in the future; another 35% thought
that news should continue to be free, and 17% were not sure whether news will be
free or not in the coming years. In addition, some leading experts in this field
believe that users will be less reluctant to pay for news if they access it via mobile
telephones or IT devices such as I-pads, rather than via normal computers.

The debate over payment for news not only has an economic dimension. Given the
fact that the only income of on-line editions is derived from advertising revenue, in
an overwhelming number of cases, this income does not cover the costs of the
edition, nor seem likely to in the foreseeable future. Furthermore, digital costs are
significantly lower than for printed editions, not only because in their present form
staffing costs are less – although these may rise in the future – but above all
because they have a fixed unit cost rather than a variable one. With print
newspapers, the cost of paper and other factors rise in line with increases in the
print run. The lower costs of digital media, together with their attraction for
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younger readers who mainly prefer on-line news and feel increasingly distant from
printed newspapers, sustain the not altogether impartial or disinterested
predictions that printed newspapers will eventually disappear. In June 2008, Steve
Ballmer, the president of Microsoft, issued one of the most precise forecasts when
he said that the printed press would cease to exist within 8-14 years. And on-line
news does not only attract younger readers: in 2009, the Mendelsohn Affluent
Survey, using a sample of 13,804 individuals, found that 16% of North Americans
with high income levels – a total of 44 million people – had stopped buying printed
newspapers; by contrast, internet use had increased by 12%.

The debate on payment also affects the content and quality of news information.
Today, one of the key characteristics of on-line journalism is the tremendous
pressure for news to reach readers almost as soon as it happens. In the traditional
press, this kind of urgency was the speciality of the news agencies – whose future,
incidentally, is under threat from the seismic changes taking place. After a
newspaper journalist had interviewed the original source of the story directly, the
news was re-written and expanded. Therein lay the benefit that newspapers have
traditionally been creating; as well, of course, as publishing news that they
themselves generated.

This additional benefit implies costs in terms of staff as well as other types of
expenditure. Business logic would signify passing on these costs to the readership
in the form of payment for news, in the same way as printed editions do. The
doubts that surfaced in the McKinsey survey, and the fact that many foreign and
Spanish newspapers – including El País – are resistance to charging for on-line
news - while obliging readers of their printed editions to pay - undoubtedly
responds to the fear that the number of on-line readers will decline if the digital
edition were no longer free. Presumably, over time, and when market trends
become more stable, news media will take measures to end this contradiction.

230

However, until this happens and given that the characteristics of on-line news are
influencing the way print editions within the same company edit their news, it is
clear that this situation is affecting news production, and not for the better. This is
one of the consequences of the editorial consolidation process, which often means
that the same journalist is writing the texts for both editions. The differences
between the two editions from the point of view of in-depth analysis and
verification of data appear to be shrinking. It also explains why the staffing levels of
the printed editions tend to be falling.

8. The on-line user: king of the news

These issues and the consequences that their dynamics are creating are the
subjects of debate in all Western countries. An additional point worth mentioning
is that the very real revolution that has taken place over recent years in the media
is not so much caused by the fact that digital media has come to rival that of print
media, but rather a result of the consolidation and almost unlimited expansion of
the internet itself. According to various sources, the explosion of internet means
that currently at least 1,800 million people worldwide have access to the 266
million active web sites on our planet.

A comparison with the situation only 15 years ago gives an idea of the size and
scope of the change. In the early nineties, ordinary citizens in a developed country
could only choose between a handful of newspapers and a few TV and radio
stations to keep themselves abreast of the news; the choice for inhabitants of the
Third World was infinitely smaller. Nowadays, the options for everyone are
virtually limitless. Moreover, people can access all these sources from their
computers at home or on the street, from mobile phones, I-pads, etc. Their only
problem lies in deciding which outlet is preferable and which most convenient.
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Previously, the task of selecting news – prior to the editing process – belonged to
the media. It was one of its most important, specific functions. Now, at least in
theory, that privilege - which entailed the creation of specialised structures and
was costly – is being challenged. Furthermore, the growing autonomy of the reader
does not simply affect the printed press, but also affects the general news offered
by the digital press (although this does not apply in the case of specialised news).
This is because over and beyond the formal differences and accessibility of the two
editions, media companies are essentially making a wholesale transfer of their
traditional business model to the digital editions. This transfer includes all the
traditional ways of selecting and presenting news; the only innovation is a plethora
of links - be they audio, video, animation or multimedia - in order to make the
news easier to assimilate, or at least faster to assimilate.

However, these almost infinite internet options, not to mention their constant
updates, run the risk that the readership will peruse only a very small part of the
final daily product offered by the digital editions. On-line readers will supplement
their news requirements by going to other sources – made available by their
competitors, or alternative sources – and make their own selection. This tends to
limit the perspectives of the online press: advertising investment in digital
newspapers will not take-off until they become fully profitable. Meanwhile, doubts
exists that an important percentage of their readership only glances at them
fleetingly.

9. Social networks
Facebook, Youtube, Myspace, Twitter, Badoo, etc – listed according to the number
of their followers in Spain – have introduced a new element of uncertainty about
the future of the means of communication, particularly in terms of their social
influence. The increase in the number of their followers is spectacular and
apparently unstoppable. According to a study conducted by IAB Spain Research,
70% of Spanish internet users, numbering around 20 million, had logged-on to
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social networks in 2010, 19% more than in 2009. Other sources, all based on
estimated figures, cite somewhat lower numbers. The IAB claims that 84% of
internet users between the ages of 18 and 24 are adherents of social networks; for
internet users between 25 and 34 the figure drops to 77%; for 35 to 44 year olds
the figure is 62% and for those aged between 45 and 54 it is 56%. The IAB does not
provide data about Spanish social network users over 54. However, in 2010, a
report by the Pew Research Center concluded that 47% of American internet users
between the ages of 54 and 65 were members of Facebook, Linkedin or Myspace
during the year of the survey, and that this percentage was almost double that of
2009. Other studies indicate that social networking cuts across all social categories
and educational and income groups, with a bias in favour of the higher levels in
these categories.

Users log-on for different reasons. One of them is to communicate to the collective
their personal preferences on a wide variety of issues in an effort to find
similarities and to convey initiatives, points of view and information that might be
of interest to others. According to the IAB Spain Research Study, fans of social
networks log-on “very frequently” for some or all of the following reasons:
“contact with my friends” (76%); “to send private messages “ (58%); “find out
news” (46%); “to send public messages” (41%); “to share/upload photos” (41%);
“to learn new things” (36%); “to up-date my profile” (35%); “to meet new people”
(31%), and “to share music” (30%). The study adds that more than half of Facebook
and Myspace users visit these sites at least once a day.

An increasingly common practice in this context, although still a minority one in
relation to the most common activities, is to pass-on news that the user has read in
the media – on-line or in print – that they think might be of particular or general
interest to others. Thanks to the social networks, this personal selection of what is
considered interesting is replacing a task traditionally carried out by the
established media. For many of the network followers interested in this practice
the selection that their fellow-users make – normally on specific topics - is almost
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always more timely and valuable than that selected by professional journalists, and
often broader and more articulated. In other words, a growing and important part
of society is challenging the way that newspapers present the news each morning.
It is possible that this is occurring because newspapers are losing the faith that
their readership previously placed in them.

In assessing the qualitative importance of this phenomenon, it is obvious that
people who use social networks as a tool to learn or to supplement their
information are people who have an interest in keeping themselves well-informed
in order to make their own assessment about what is happening in the world. In
other words, people who have been traditionally viewed as potential newspaper
readers. If we include the increasingly frequent practice of the social networks to
contribute original news unpublished in any media outlet –sometimes called “selfmanaged news”, currently more developed in countries such as the USA, France,
Italy and the UK than in Spain – these networks become something more than
simply a direct competitor of the traditional media. These practices suggest that
the problems suffered by the latter are not merely economic or advertisingrelated, but that the aforementioned weakening of faith may indicate that the
traditional model of journalism is becoming obsolete; and at an alarming rate.

10. Television and radio

The Barometer of the CIS (Centro de Investigaciones Sociológicas) of April 2010
included some questions on what means of communication the Spanish public
employed to obtain information on current affairs. To the question, “How often do
you watch the news on television?” 67.7% of respondents replied “every, or almost
every, day”; 25.9% said that they listened to the news on the radio with the same
frequency; 25% answered that they read a newspaper (printed or on-line) every, or
almost every, day, and 13.8% replied that they used the internet with the same
frequency “for information about politics or social issues”.
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These figures largely conform to the rate of penetration of daily newspapers.
(According to AEDE, the dailies, - which exclude free newspapers but, unlike the
figures given by the CIS, include the sporting press - are read by 35.2% of Spaniards
over the age of fourteen. The figures published by OJD on the extent of television
penetration for 2010 were 87.9%, with 38.4% internet penetration). They also give
a more accurate picture of the number of people who use internet to learn about
political and social issues and who prefer to use their own criteria rather than limit
themselves to reading what the on-line newspapers publish. This latter data can be
inferred from the question included in the CIS survey and could number about four
million.

Table 8

Barometer of the CIS for April 2010

“I would now like to ask you some questions about newspapers, television and
radio. How often do you:

Watch the news on TV?
Listen to the news on the radio?
As well as the news, listen or see other radio and TV programmes?
As well as the sporting press, read a newspaper (print or on-line)?
Use internet to obtain news about politics and social issues?

Every, or almost every, day
3-4 days per week
1-2 days per week
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Less often
Never
Don’t know
No answer
Total sample

Source: CIS Barometer of April 2010
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Table 9

Barometer of the CIS for April 2020

A question only for those who obtain political information and news via the TV:
“And which channel do you prefer to watch for the news?”

Source: CIS Barometer for April 2010

Moreover, the survey confirmed that television is by far the most popular primary
source of news information and suggested that in most cases it is the only source.
Table 9 shows the distribution between TV channels of the 67.7% of Spaniards who
receive their news from television. The responses indicate that 34.3% watch RTVE
news, and that a further 41.5% of the audience is shared between the four major
private channels (Anterna 3, Telecinco, Cuatro and La Sexta). The regional channels
obtain 23.0% of the audience (6.9% for the Catalan TV3, 2.7% for Canal Sur in
Andalusia, 1.7% for Canal Nou in the Valencia region, 1.4% for the Basque ETB and
the 1.3% for Telemadrid). This distribution suggests that a significant part of the
populations makes some assessment on the type of news programmes that
interests them. This can be inferred because most of the content of news
programmes and, in particular, the news broadcast of the largest private channels,
are not dedicated either to political or social news but mainly to events and news
which provide the most spectacular images, or to sport’s news or gossip about socalled celebrities. In other words, the TV companies increasingly select the news to
complement the rest of their programming, which is designed around the idea that
television is an entertainment medium.
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The aforementioned Barometer also provides the percentages of people who, as
well as watching or listening to the television and radio news bulletins, watch and
listen to other TV and radio programmes about politics. Of these, 8.8% do so every
day, 8.7% three or four times per week, and 16% once or twice per week. These
percentages represent the audience for the debates (‘tertulias’) which abound on
Spanish radio and television - with many more hours of transmission than in any
other European country - and which constitute almost the only additional
treatment of political and social issues broadcast by television channels.

Since the appearance of private TV channels nearly two decades ago, there has
been a gradual reduction in news and reports on current affairs and social issues
on Spanish television. Now they only represent a greatly reduced and minor part of
programming, including on public television. In contrast to what has happened in
other European countries, Spanish public television has bowed to the demands of
the market: i.e. the aim of their scheduling has been to win the biggest share of
audience and, in the case of the private channels, the biggest share of television
advertising. This has occurred at both national and regional levels; although at the
latter level there are many programmes devoted to the glorification of regional
values or to simple propaganda for the activities of the regional governments.
From the very start, the private channels rejected the idea of scheduling
programmes that examined the news in-depth because of high costs and uncertain
returns in terms of audience and advertising revenue, and only broadcasted
increasing truncated and superficial news bulletins. Until very recently, and for a
decade and a half, RTVE followed this pattern, driven by the priority to capture
advertising and reduced costs. Although slightly better than the private channels,
RTVE never sought alternative solutions. In contrast with national public television
channels in countries such as the UK, France and Germany, which have kept their
traditional in-depth news formats and programmes of investigative journalism
mainly intact, this type of programme has virtually ceased to exist in Spain.
Notwithstanding the above, and since legislation introduced in 2004, current affairs
programmes on RTVE – and particularly the television news – have significantly
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reduced the obvious pro-government bias that they had exhibited in earlier years.
Despite the limitations imposed on it by steep cuts in expenditure, it has improved
the quality of its content, especially in terms of the attention it gives to such topics
as the economy and international affairs, which the private channels almost ignore.

In late 2009, the socialist Government introduced a bill in Parliament abolishing
advertising on RTVE, which came into effect in January 2010. As well as a
conspicuous increase in the turnover of the private television channels – perhaps
more than 15% of their income in 2010 came from advertising that previously
would have gone to public television - this should have lead to an increasing
dedication on the part of national public television in the tasks of general in-depth
information. However, the strong financial restraints imposed on RTVE - now
exacerbated by the general austerity - do not portend much movement in this
direction.

Many of the comments made so far about Spanish television could also apply to
Spanish radio, although the drift from their traditional models of news and
communication is less pronounced. Radio continues to play an important role in
up-to-the-minute news information and is the main outlet for local news. However,
with some exceptions, their performance in other areas has deteriorated.

It is possible to apply most of the criticisms about the lack of political talk shows
and debates on television to radio. In both cases, with few exceptions, these
debates prioritise the entertainment aspect of confrontation between distinct and
mutually exclusive points of view. Opinions are expressed with extreme emphasis
and without qualification and thus prevent any considered debate on the issue in
question. Furthermore, some of the participants – recently described by Mario
Vargas Llosa as buffoons - frequently use provocation solely in order to capture the
attention of the viewer or listener. This style of debate did not arise spontaneously;
it grew as a response to the idea of radio and television producers who considered
that the format made more of an impact and could attract larger audiences.
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Moreover, it is also closely related to – indeed, often appears a carbon copy of –
the debating-style of political parties in recent years, particularly since José Maria
Aznar, ex-leader of the PP, initiated his campaign to win the elections.

Since then, some print and radio media as well as some regional TV stations, have
helped to give form and content to this style of political debate where the
opponent is treated as an enemy, the arguments disappear under the weight of
demagoguery – not to mention scandal, and it is often extremely one-sided.
Unfortunately, this style has come to pervade much of the media’s programmes,
with the increasingly isolated exceptions tainted by the overall ambience. It has
also affected the tone of debate in Spanish society; the attitude of their political
representatives and the debating style they have been listening to for many years
on the majority of the television and radio debate programmes has inevitably been
influential. Moreover, the radical right and extreme right positions tend to have a
presence in these programmes that bears no relation to their electoral weight and
whose journalistic expression was until recently relatively unknown, but is now
growing. More importantly, especially given the scarcity of alternative programmes
of this type on other channels, they are setting the agenda for debate.

In Spain, as elsewhere, the so-called ‘media of reference’ or the ‘serious press’ –
almost always the printed press, but occasionally radio and TV – have come to play
a significant role in the development of democracy, introducing rationality into
public debate and confronting the demagoguery and manipulations of politicians
and the less rigorous media. They have also introduced new elements and
arguments to the public that have enhanced the contribution that individual
citizens can make to the debate. Fewer and fewer media in Spain now fulfil this
function, and those who remain faithful to the task are finding it more difficult. In
addition to problems caused by the economic situation and changes to readership
patterns and audience trends, there has been a generalised trend towards a
‘declarative style of journalism’. This has meant that declarations from leaders - in
particular, politicians but also business and labour leaders – are replacing the
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analysis and comment that is part of the proper role of the media in its treatment
of news. The common practice of various parties to hold press conferences without
allowing questions, a refusal to give interviews to journalists from specific media,
and a lack of pre-electoral debates is an expression of the fact that political parties
are increasingly denying the importance of the role of the media (who have
accepted this new situation with passivity). Moreover, they are rejecting the
media’s role in generating public discussion. While debate does not necessarily
have to end in agreement, it can serve as a conduit that allows the public to be
kept better informed and involved with what is happening in their country, as has
been the case since the beginning of Spain’s new democracy.

Conclusions

1. The fall in advertising investment provoked by the economic crisis – causing a
drop in the revenues of the Spanish printed press of 42.9% between 2007 and
2010 – and the emergence and growth of digital media have converged to
exacerbate a media crisis that is much deeper and more uncertain than ever
experienced before. This set of circumstances has caused a ‘perfect storm’
situation for the Spanish media.
2. The economic crisis accelerated the deterioration of the quality and
independence of the journalistic product. This is because spending cuts in the
production of news tend to have a negative effect on the editorial tasks of
contrasting sources and in-depth investigation. Profitability and economic
efficiency have tended to become the prime – if not the only – goal of media
companies, to the detriment of its traditional roles of monitoring power and
defending certain ideas and principles which have made mass communication
one of the pillars of a democratic system.
3. The circulation figures of all Spanish newspapers have been declining since the
beginning of the decade. Newsagent sales have fallen by 20% during this
period. Due to staffing cuts, the unemployment rate of Spanish journalists is
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around 20% s, although some unofficial sources calculate that this figure could
be double. Most newspapers are trapped in a vicious circle: they lose readers,
loss of readership means loss of advertising revenue, loss of revenue means
less resources, and loss of resources means less capital available to improve the
quality of their product. Thus, the vicious circle continues spiralling downwards.
4. One of the main causes - although not the only one - for the loss of readership
and falling print runs is the growth of digital media. The paradox is that the
most widely read on-line newspapers are simply digital editions of print
newspapers.
5. The social networks have introduced a new element of uncertainty about the
future of the media, especially in terms of their social influence. Thanks to
social networking, an individual’s selection of what is considered interesting
news is, in fact, replacing the decisions formerly made by the traditional print
or on-line media.
6. Television is the public’s prime source of information. Since the birth of private
broadcasting, Spanish television has gradually reduced news content and
feature programmes on current events and social policy, which now represent
only a very small and minor part of all programming, including on public
television.
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Lacunae in the vertical and horizontal control of corruption

In a democratic society, elections should act as an essential control
over corruption. The first part of this chapter examines the existence of
this ‘vertical’ control of corruption in Spain: do Spanish voters punish
corrupt candidates. This issue and others addressed in this chapter are
approached from a comparative angle, and wherever possible the
Spanish data is viewed in relation to data from neighbouring countries.
As we shall see, the ultimate vertical control – elections - do not seem
to operate in Spain. In the second part of the chapter, we will explore
one of the main reasons why corruption attracts so few reprisals from
the Spanish electorate: the influence of the media.
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1. Elections as instruments of the vertical and horizontal control of corruption

We will examine the question of why politicians, social agents and opinion leaders
in Spain should consider the fight against corruption as a priority for democracy,
given that corruption does not seem to weigh heavily on the decisions of voters.
The chapter will review the results of recent studies that demonstrate the
significantly adverse impact that corruption has on many different areas: not only
related to the health of democracy but also to the welfare of the citizens. When
corruption is rife in the public institutions of a country many facets of human
welfare are damaged by the fall-out, from economic growth to environmental
protection, including levels of personal satisfaction and happiness.

Given the limited ability of our system to control corruption vertically via elections
and the importance that corruption has on the socio-economic development of a
country, in this chapter we examine a series of controls that in our view have not
received enough attention in Spain. Most anti-corruption measures in Spain have
been based on what the experts on public administration mechanisms call ‘police
patrol’ (i.e. the creation of units that exercise an external monitoring of public
organisations and political parties susceptible to engaging in corrupt exchanges,
described by McCubbins and Schwartz in 1984). However, we consider that ‘firealarm’ type of mechanisms (i.e. those that encourage internal bells to ring within
organisations when danger of corruption is detected) could be more effective and
economically efficient. In particular, one of the horizontal alarm controls underemployed in Spain is the ‘whistleblower’: a type of alarm employed when someone
from within a public organisation provides information to media and/or public
authorities about potential dysfunctional or illegal activities. This chapter discusses
various measures to encourage this type of ‘fire-alarm’ which is used in other
European countries with lower levels of corruption (or at least, perception of
corruption) than Spain.
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The initial question of the study: do Spanish elections serve as a means to ban
those who have engaged in corrupt activities from the political stage, is important
from two perspectives. On one hand, the answer reveals the ability of citizens to
select their representatives correctly. On the other hand, an affirmative answer
would mean that reprisals from the electorate represent a deterrent for those
politicians who were tempted to engage in illicit activity. In this sense, if potentially
dishonest politicians knew that they would lose votes if their corrupt activities
were discovered, then elections would encourage them to desist. Thus, elections
would serve as a final safeguard against corruption.

The press (for example, El País, 29.05.2007) has stressed that Spanish voters do not
punish corruption and, specifically, that corrupt mayors are exonerated in the polls.
In light of such alarming data contained, for example, in the Report on Democracy
in Spain (IDE 2008, edited by Joaquin Estefania) which indicates that 70% of mayors
accused of corruption were re-elected, the conclusion that dishonest candidates
are not punished in the polls is almost inevitable.

However, what is not obvious is whether this Spanish scenario operates in other
countries. A number of studies have demonstrated that when compared with the
percentage of votes received in previous elections, candidates involved in
corruption scandals lose support. This was the case, for example, in the classical
study of Peters and Welch (1980 and reviewed in Welch and Hibbings 1997), which
found that members of the US Congress suspected of corruption lost between 6% 11% of electoral support. Similarly, in the US House of Congress, Dimock and
Jacobson (1995) and Groseclose and Krehbiel (1994) estimated a 5% vote loss for
those involved in the House Bank scandal. For his part, Reed (1999) estimated that
the electoral punishment meted out to Japanese legislators accused of corruption
after the Second World War measured between 1 and 9% of the vote. In the case
of municipal elections, Ferraz and Finan (2008) found a 20% penalty for corrupt
mayors in Brazil, while in France, Lafay and Servais (2002) revealed a figure of 7.6%.
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Nevertheless, at the same time as the Japanese electorate sanctioned corrupt
politicians in terms of the percentage of votes, the same politicians had a 62%
probability of being re-elected (Reed, 1999). In Italy, corruption scandals had no
effect at all (Chang el al, 2010), and only appeared to have affected the probability
of re-election since the 11th legislature.170

However, we must be careful not to rely on raw data. In the literature on the
electoral effects of corruption, there are two recurrent conclusions. The first is that
the idea of punishment is often related to the issue of information (Besley and
Burgess, 2002). Caínzos and Jiménez (2004) argue that it is not enough that cases
of corruption exist, but that the public must evaluate them negatively and attribute
some of the responsibility for them to the Government. Prior to this, voters need
to believe in the accusation of corruption, given that during election campaigns
they often view insinuations made by the opposition differently from the
interpretation they make when a judicial authority is pursuing investigations.

The second consideration is that crude comparisons between election results
obtained by corrupt mayors standing for re-election do not provide a reliable
approximation of the real effects of corruption. Voters may focus more on the
management of corruption than on the action itself (Barreiro and Sánchez-Cuenca,
2000). For example, in the case of municipal elections, voters may exonerate
parties that have decided to expel corrupt candidates from their ranks if they
believe that the parties were initially ignorant of the facts of the case. Similarly, the
decision to punish implies accepting that the opposition candidate would perform
better than the actual incumbent would. Furthermore, corruption is not necessarily
the only issue under consideration or the most important. Given that the decision
of whom to vote for is to some extent a synthesis of a multi-dimensional
assessment, the individual may give preference to, say, the candidate’s economic
management rather than his honesty - “ele rouba mas faz”, Brollo, 2010 (“he’s
dishonest, but he gets the job done”).
170

For a review in greater detail see Jiménez & Caínzos (2004).
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Above all, party preferences often act as a filter for voters’ decisions. The
information reaching the public must pass through a final screening that is
dependent on the ideological leanings of the voters and their previous electoral
behaviour. All these factors need to be taken into account when discussing
electoral punishment.

In Spain, cases of corruption at the municipal level have gained enormous
significance in recent years, which, according to Caínzos and Jiménez (2004), is a
new development. However, it is unlikely that corruption itself is a new
phenomenon, particularly given the gap between the prominence given to it in the
media and the lack of importance that voters appear to give it in opinion surveys,
where it is not listed as one of the most serious problems confronting Spanish
society. It is, therefore, hardly surprising that Jiménez (2007) found that mayors
accused of corruption during the 2003-2007 legislature only suffered a loss of votes
of 3.6% compared to the percentage they had obtained in 2003.

However, loss of electoral support cannot be attributed to genuine electoral
punishment because variations in the vote can be caused by the usual wear and
tear of Government policies that occurs even when no corruption scandals exist.
This is precisely the line of enquiry pursued by two recent studies by Costas et al
(2009) and Rivero-Rodríguez and Fernández-Vázquez (2011), which gave different
results.

The study of Costas et al (2010) argued that it is precisely the most popular
politicians who become involved in corruption scandals because they can use their
popularity with the voters to cushion the impact of possible electoral reprisals.
Therefore, politicians who are involved in corruption cases would have
outperformed their rivals anyway, even if they had not engaged in such activity.
This implies that the weight of the reprisals that we can observe is less than it is in
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reality. After making the appropriate adjustments for this hypothesis, the authors
calculate that electoral punishment in Spain is between 3% and 9%.

On the other hand, the study of Rivero-Rodríguez and Fernández-Vázquez (2011)
explores the effect of corruption by focusing on the municipalities where some
form of legal action has been taken, i.e. in cases where allegations of corruption
are credible. Using this approach, the authors can discount the possibility that the
lack of backlash is due to a lack of credibility in the accusation. They also stress that
electoral reprisals may actually be due to an alignment between poor management
and corrupt candidates, or – what amounts to the same thing – that the
observation of a lack of reprisal might only be a reflection that dishonest
candidates have obtained good results - for example, economically - in their
municipality.

The results of the study summarised in Graph 1 indicate that, if these
considerations are factored-in, Spanish voters do not punish corrupt candidates.
That means that parties with mayors under legal investigation (Scenario 1)
obtained, on average, the same results as parties with honest candidates (Scenario
2).

Graph 1

Predicted results of different scenarios
Confidence interval
Predicted probability
Percentage
Andalusia
Scenario 1, etc

Region of Valencia
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Percentage

Source: Rivero-Rodríguez & Fernández-Vázquez (2011)

In addition, the results indicate that if a party presents a different candidate to the
one under investigation, parties can avoid the taint of corruption (Scenario 3) in
Andalusia, but not in Valencia. The study also demonstrates that any new
candidate not under investigation will normally obtain worse results than those of
his predecessor (Scenario 5). The study showed that if the mayor charged with
corruption changes his party allegiance (Scenario 4) there is a huge loss of
electoral support for his original party.

2. The influence of the media on perceptions of corruption

One of the plausible explanations for the absence of an electoral backlash on
parties that put up suspected corrupt mayors as candidates is the possible
existence of partisanship in the media outlets that inform the public on political
issues. Not surprisingly, corruption charges against mayors do not normally reach
the public in a direct and neutral manner. Rather, the media, usually via television,
radio and/or the press intervene in the presentation of such information. We find
that, to the extent that the media selects the accusations that they chose to report
and slants the facts according to their own point of view, variations in voters’
perception of corruption depend on which media outlet they follow.

In Spain, we can presume that the probability that this bias exists and has a
partisan orientation is high. In fact, depending to a greater or less effect on the
sector and the issues, there is evidence that the media tend to favour certain policy
options. Thus, for example, the Report on Democracy in Spain (IDE 2007, ed. J.
Estefanía,) indicates important differences in the political stories covered by the
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major newspapers and - in a complimentary fashion - citizens are likely to consume
the media that favours the party that they support. As indicated in the Reports on
Democracy in Spain 2007 and 2009 (ed. Estefanía 2007 & 2009), the voters of a
particular party tend to concentrate their news consumption on specific media,
especially regarding newspapers and radio. Thus, if the voters of a party accused of
corruption choose media that slant the information on the case in a favourable
way for ‘their’ party, they can conclude that such behaviour either did not occur, or
that it was unimportant, or that, in any case, the alternative parties did not offer
any greater degree of honesty.

To estimate the existence of such bias, we have analysed the data collected in the
third Barómetro Autonómico (Regional Survey) produced by the Centro de
Investigaciones Sociológicas171 in which respondents were asked about their
perceptions of the degree of corruption at distinct levels of government. The study
also included information on the media outlets – TV, radio, and newspapers - that
the respondents used to obtain political information. Thus, the barometer could
determine if the consumption of determined media outlets – compared with no
consumption, or consumption of others – influenced the respondent’s perception
on the extent of corruption.

The indicator that we examined corresponded to a question on the prevalence of
corruption in the autonomous region of the interviewee compared with other
Spanish regions.172 The question was as follows: Do you believe that in
(Autonomous region) there is more corruption than in other autonomous regions;
less; or the same amount? The distribution of the replies was the following:

171

CIS Survey number 2829. The fieldwork was conducted between January and March 2010.

172

In this survey there are alternative indicators on the extent of corruption. It was considered that

this indicator best captured perceptions at different levels of government and in specific parties. In
this regard, it was believed that questions about political corruption at the national, regional and local
level (especially the former) could be measuring opinions about the presence of corruption in various
parties at the same time.
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Table 1
Do you believe that in (Autonomous region) there is more corruption than in
other autonomous regions; less; or the same amount?

Percentage

More cases of corruption
More or less the same
Less cases of corruption

Source: 3rd Regional Survey, CIS (3º Barómetro Autonómico)

With data from this study, we estimated the influence of media consumption on
the probability of choosing each option. To do this, we used an ordinal logit model
and included the most important media outlets in each of the sectors. As an
approximation of citizens’ preferences, we also controlled the orientation of the
vote in the 2007 elections for its proximity to the controlling party in the regional
government, for its left/right dimension, and for its territorial de-centralisation.
Given that we expected that the media effect would vary according to the party in
government, separate analysis were made depending on which party the regional
president belonged to – the PP or the PSOE.173 Due to the smallness of the sample,
we extended the study to regions with presidents from other parties.174

Graphs 2 and 3 show the estimated influence of the media together with the
predicted probabilities that corruption would be considered more widespread in
the respondents region than in others. Graph 2 analyses the sub-sample of regions
with a socialist president, and Graph 3 examines regions with a PP president. Given
the abundance of media outlets, we decided to combine them into groups

173

In the case of Catalonia, the PSC was included.

174

In this amplification of the study, the regional governments of Cantabria (PRC), Navarre (UPN)

and the Canary Islands (CC) were included.
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containing one television channel, one radio station and one newspaper. We
selected the combinations by looking for the most frequent profiles of media
consumption and then identified the radio station and newspaper that viewers of
each major television channel tended to prefer above the average of the whole
sample.175 The resulting combinations were as follows:

•

Televisión Española, El País and Radio Nacional de España

•

Antena 3, El Mundo and Onda Cero

•

Antena 3, El Mundo and Cadena Cope

•

Cuatro, El País and Cadena Sur

•

La Sexta, El País and Cadena Ser

•

Local TV and radio stations, no newspaper

The predicted opinions for each of these profiles of media consumption were
estimated be fixing a distance with the regional president’s party equal to the
average of the sample, and also by presuming that the voter backed the party of
the regional president in 2007.176 Lastly, the graphics include a horizontal reference
line indicating an estimated probability in cases where there was no media
consumption of political information.

175

As demonstrated by the graphs, none of the combinations included Telecinco because there was

no defined pattern of radio and newspaper consumption for the viewers of this channel.
176

The pattern of the result that follows is the same as would be expected if the voters opted for a

party of the opposition.
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Graph 2
Extension of corruption in regions governed by the PSOE
(Predicted for those who voted for the PSOE in 2007)

Interval of confidence (95%)
Predicted probability
Percentage

Media combinations:

1. TVE, El País, RNE,
2. A3, El Mundo, Onda Cero
3. A3, El Mundo, COPE
4. Cuatro, El País, SER
4. Sexta, El País, SER
5. Local TV and radio stations, no newspaper

Source: Author’s own calculations based on the 3rd Barómeter Autonómico, CIS

The results obtained for the regions governed by the PSOE show that the type of
media consumption profile has repercussions on the perception of the prevalence
of corruption. Those voters who receive their political information via Antena 3, El
Mundo, and Onda Cero or La COPE have more negative opinions about the honesty
of the regional government than those who consume other media and those who
consume no media. Thus, the predicted probability of the response that corruption
was more extensive in their own region was 17% and 15% for these two
combinations. Conversely, for those who normally consumed El País, Cadena SER,
and Cuatro or La Sexta, this percentage dropped to 6% and 8% respectively. These
differences are statistically significant, except for the comparison between
combinations 3 and 5. The difference with the combination formed by TVE, El País
and RNE was more surprising. The estimated probability for this combination was
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7.5% - significantly lower than the combination that includes Onda Cero - although
not for that which includes La Cope. Finally, the degree of ‘optimism’ of those who
obtained their political information from regional TV and radio outlets should be
highlighted; these voters were less likely to believe that corruption occurred more
frequently in their region – only 4.7%.

Graph 3
Extension of corruption in regions governed by the PP
(Predicted for those who voted PP in 2007)

Interval of confidence (95%)
Predicted probability
Percentage
Media combinations:
1. TVE, El País, RNE
2. A3, El Mundo, Onda Cero
3. A3, El Mundo, La COPE
4. Cuatro, El País, SER
5. Sexta, El País, SER
6. Local TV and radio stations, no newspaper

Source: Author’s own calculations based on the 3rd Barómeter Autonómico, CIS

Once again, the study revealed that the selection of media for political news in
regions governed by the PP has important implications for assessing the extent of
corruption. Thus, those who read El Mundo, chose to watch Antena 3 and listened
to Onda Cero or La Cope considered that corruption was less rife than those who
opt for El País, Cadena SER, Cuatro or La Sexta. In the first two cases, the estimated
percentages are 8% and 10% respectively. In the other two cases, this probability
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rose to 18% and 20%. These differences are significant, except in comparison with
the combination that includes La Sexta.
The study also confirmed that in these regions the evaluations of corruption made
by those who consumed national public media were very similar to the opinions of
those who chose El País and Cadena SER. The estimated probability for the first
combination is 21%, which was very similar to the opinions of those who consume
information from the media group of Prisa, and significantly higher than
combinations 2 and 3. Finally, the study confirmed that those who obtain their
news information via regional TV and local radio had more optimistic views about
corruption in their regional community.

A summary of these studies suggests that the profile of the voters’ preferred media
outlets regarding politics influences public perceptions on the extent of corruption.
Those who selected the media group Antena 3 and El Mundo (PP voters) tended to
have a more negative (positive) opinion about the presence of corruption in
regions governed by the PSOE than those who favoured the Prisa media group for
their news and/or watch La Sexta. These biases appear to be in keeping with the
partisan inclinations often attributed to these media outlets. A more striking fact is
that the assessments of those who chose the national RTVE media were more
similar to those that chose traditional centre-left media than the assessments of
those who chose media aligned with the centre-right.177 Therefore, despite reforms
to the public national media to ensure the impartiality of news, the analysis
provided indirect evidence that this public media shaped the perceptions on
corruption in a direction favourable for the PSOE and prejudicial for the PP.

At the same time, it is worth noting that, irrespective of which party holds regional
power, the consumption of local TV and radio was associated with less harsh views
on the prevalence of corruption. Finally, it was surprising that the opinions of those
who did not consume any media to inform themselves politically (the horizontal

177

This result stands even when El País is substituted by the free newspapers in the media

combinations.
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line in the graph) were pro-government. Thus, they were similar to the opinions of
those who consumed media aligned to the current government in power.

The effects of the media on perceptions of corruption identified in this analysis
may help to explain why there are no signs of electoral reprisal towards parties
that present mayors suspected of corruption. By choosing media that slant political
news in favour of such a party, voters of the tainted party will tend to magnify the
degree of corruption present in rival political
Parties, and minimise the credibility of the allegations made against their preferred
party.

3. The important non-electoral consequences of corruption

During the past 15 years, a major shift has occurred in the attention that social
scientists have paid to factors that may explain differences in socio-economic
development. Many of them are shifting their focus towards a set of factors related
to the existence of an impartial government that does not discriminate in favour of
(or against) certain individuals by virtue of their membership of a particular social
or political group. As a result, a multitude of indicators of ‘good governance’ have
proliferated that aim to examine the varying levels of effectiveness and dysfunction
in public administrations in different countries or regions. We have, therefore, a
growing number of countries ranked according to their ability to offer quality
goods and services, as well as their ability to control corruption.

Because the correlation between these indicators is so high – i.e. a country will
occupy a very similar ranking for all the distinct indicators – it makes sense to talk
about the overall “quality of governance” of a country (Tabellini, 2008). When the
political institutions (and administrations) of a country have high levels of
corruption they also present low levels of effective government, poor quality
bureaucracies and both property rights and the rule of law are perceived as weak
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by citizens and foreign investors. In turn, an overall low quality of governance and, in particular, high levels of corruption - show a statistically significant
correlation with all kinds of variables reflected in the society’s quality of life. On
one hand, Table 2 presents the most significant correlations in recent studies on
corruption (or at least an indicator on the quality of governance that partially
captures of the levels of corruption) and, on the other hand, an extensive set of
characteristics that are generally agreed to be desirable in a country.

Table 2
Corruption diminishes the quality of life at many levels

Percentage
Quality of life indicators
Correlation with corruption (or the absence of ‘good governance’

Economic growth
Level of per capita income
Economic inequality
Unemployment
Level of social trust
Welfare state (social protection)
Life expectancy
Subjective perception of health
Index of Human Development (UN)
Environmental sustainability
Life satisfaction
Perceptions of happiness

Sources: most of the studies showing these correlations are from the review of the
literature by Holmberg, Rothstein & Nasiritousi (2009). Other studies consulted:
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Acemoglu, Johnson y Robinson, 2004; Akcay, 2006; Besley & Kudamatsu, 2006;
Chetwynd, Chetwynd & Spector, 2003; Easterly, 2001; Frey & Stutzer, 2000;
Ghobarah, Huth & Russett, 2004; Glaeser, La Porta, Lopez-de-Silanes & Shleifer,
2004; Gupta, Davoodi & Alonso-Terme, 2002; Hall & Jones, 1999; Helliwell, 2003;
Kaufmann & Aart, 2002; Knack & Keefer, 1995; López & Mitra, 2000; Mauro, 1995;
Mo, 2001; Morse, 2006; Rodrik, 2007; Rodrik & Trebbi, 2004; Shepherd, 2000;
Welsch, 2004; You & Khagram, 2005.

The correlations, such as the association between the indicators of public health
and the environment as well as being significant, are substantive and thoughtprovoking. If a country has high levels of corruption it will also show higher levels
of pollution, worse management of environmental resources (especially water),
lower life expectancy and a poorer subjective perception of the quality of health
and satisfaction with life in general. This latter, in simple terms, implies that
corruption makes people unhappy. Finally, it appears that this association is not
spurious and does not operate in the reverse sense - as indicated by the theoretical
and empirical arguments listed in the third column. The absence of corruption and
the presence of good governance lead, at least in part, to a better quality of life.

In the European context, the consequences of corruption have had an impact at
the highest political level in many countries. Corruption is a persistent and even a
growing problem in some of the newest members of the EU. In February 2009,
advisors of the Bulgarian Prime Minister, Sergei Stanishev, requested that, given
the inability to eradicate corruption in some areas, EU officials should become
actively involved in the management of some paradigmatic Bulgarian national
institutions, such as the judicial system (“A new colonialism”, The Economist,
21.3.2009). In explaining the causes of the serious economic crisis in Greece,
international observers, as well as the Greek Prime Minister himself, Georgios
Papandreou, frequently refer to corruption as one cause - if not the main cause - of
the crisis.
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Given the prominence that corruption is gaining in debates on public policy, the
European Commission is commissioning studies to determine to what extent
corruption is a problem in different parts of the EU. Initially, the studies point to
the existence of important differences between member countries. Graph 4
represents the “three Europes” that emerge from a ‘cluster’ analysis using the
main components of the indicators of good governance designated by the World
Bank. The lighter-shaded European countries have less corruption, whilst the
darkest-shaded countries correspond to those with most corruption. Spain falls in
the middle group: better than other Mediterranean countries such as Italy or
Greece, but also significantly worse than the best European countries.

Graph 4

The three Europes: quality of governance

Less corruption
Intermediate corruption
Major corruption

Sweden
Finland
Estonia
Latonia
Lithuania
Poland
Slovakia
Hungary
Rumania
Bulgaria
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Greece
Cyprus
Italy
Slovenia
Austria
Czech Republic
Germany
Denmark
Holland
Belgium
France
Spain
Portugal
Ireland
United Kingdom

Source: Charron, Lapuente & Rothstein (2010)

4. Tools of horizontal control for fighting corruption
In this section, we will describe some institutional mechanisms of horizontal
control for particular areas that can function as barriers to the proliferation of
corruption in certain political and administrative structures. These mechanisms
were suggested by several comparative studies that employed extremely
heterodox methodologies. The lessons that we can draw from them, therefore, are
preliminary and tentative. Nevertheless, these mechanisms are gaining growing
support in the academic literature, despite the obvious empirical limits of
investigating something as complicated to measure as corruption. We believe that
they merit the attention of reforming politicians in Spain, and can complement, or
even replace, many of the measures proposed by international organisations.
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4.1.

From external controls to internal controls

In recent years, the fight against corruption has become a huge industry,
sponsored by relevant international organisations (Mungiu-Pippidi, 2006). In
general, the reforms proposed by these organisations have been designed to
strengthen police and judicial systems in detecting and combating corruption.
However, the actual results have been somewhat limited (Persson, Teorell,
Rothstein, 2010). Paradoxically, in some developing countries - particularly in Africa
- some of these anti-corruption measures have actually strengthened the
corruption networks by, for example, the bribery of members of anti-corruption
agencies (Doig and Riley, 1998; Johnston, 2005). As one of the world’s leading
experts on corruption, Daniel Kauffman has stated, “You cannot fight corruption by
fighting corruption”. Effective measures for fighting corruption are not those that
confront the phenomenon head-on, but those that fight it indirectly by promoting
good governance.

Consequently, the academic literature is shifting its attention away from diagnostic
and punitive measures – ex-post measures – towards preventative measures that
act via the rational anticipation of its agents – ex-ante measures. Corruption begins
to look less like a problem of control exercised by a ‘principal’ (citizens) on an
‘agent’ (civil servant or politician), and more like a balance between different
actors coming together in function of their various motivations (Persson, Teorell,
Rothstein, 2010). An element emerges when this line of reasoning is pursued that
is crucial in preventing the payment/acceptance of a bribe reaching its optimum
balance, both in terms of potential corruptors in the private sector as well as in the
public sector. This element is the encouragement of ‘whistle-blowers’. Put another
way, this means finding means to protect those who have access to inside
information on corrupt activities (often people working in a public office), and
providing them with ways to make such information available to the media and/or
the pertinent public authorities. The knowledge of corrupt activity is not normally
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restricted to two individuals (the corrupting principal and the corruptible official)
but usually involves - albeit in a partial way - many other individuals and, in
particular, other members of the public organisation involved in the corruption.

In order to avoid episodes of corruption in a specific public institution, it is
necessary to consider two types of controls. The first type consists of external
controls of public organisations, such as audits by independent public or private
institutions, anti-corruption agents, and obviously the police and the legal system
involved in the fight against corruption; and the second type are internal controls
that include employees or public officials exercising control over each other in the
development of their daily activities. In some cases, these are formalised through
audits and formal internal controls, but not in others.

Boundaries between external and internal controls are often diffuse and some
controls are hard to categorise, especially in large organisations. However, there is
a difference in perspective between external and internal controls. The literature
on bureaucracies contains a metaphorical classification of these two types of
control (McCubbins & Schwartz, 1984). On one hand, external controls are
normally described as ‘police patrols’ because the underlying idea is that the
agents involved are exclusively devoted to control and, like the police patrolling the
streets, they are by their very nature external to the object that they are
controlling. By contrast, internal controls are controls of the ‘fire-alarm’ type: i.e.
internal alarms installed in different parts of the organisation that are triggered
when any problem becomes known.

Spain has a large and growing number of control mechanisms of the ‘police patrol’
type. A significant amount of public money has been allocated in recent years to
the fight against corruption which has been used to establish (or strengthen)
specific units, mostly involving the police and courts; yet other control mechanisms
have been created inside legislative power, such as the Anti-fraud Office, which is
dependent on the Catalan parliament. In the light of the large number of
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corruption cases detected and prosecuted in Spain recently - many involving
extremely complex networks, public investment in specific external anti-corruption
mechanisms appears, in general, to have produced positive results. The
investigation of the Caso Malaya, for example, has highlighted the sophisticated
methods employed by a special team formed by members of the police, the tax
authorities and the Anti-corruption Office. The team, which included the best
Spanish experts in money-laundering, followed an elaborate methodology which
included the rental of safe-houses in Marbella, the creation of ‘front’ companies
and the use of hired cars instead of the normal police patrol vehicles (El País,
2010).
However, the investment of public funds in ‘police patrol’ mechanisms needs to be
subject to cost-benefit analysis, just like any other public activity, even when there
is little doubt about its efficiency and effectiveness - such as in the Malaya Case and the deterrent effect of a rapid and successful police operation. However,
overall, it is important that the political institutions that have created the anticorruption agencies subject them, in turn, to controls– not only regarding their
procedures, but also regarding their efficiency - in order to determine whether
their results (actual or estimated) outweigh their cost.

For this reason, and despite the relative success of some ‘police patrol’
mechanisms, we believe that institutions should give more importance to internal
control mechanisms: ‘fire alarms’. These types of control are more efficient, and
neither require an ex novo investment or regulatory and organisational changes
that make additional demands on the public purse. This is not to say that they will
not be costly for the politicians: for example, they may ‘tie the hands’ of elected
officials in terms of recruitment, and may shine an unwelcome light on their daily
activities. Furthermore, the institutional reforms that they require may be more
difficult to sell to the electorate than the more common ‘police patrol’ type of anticorruption measures, which gain more media coverage.
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4.2.

From legal-based internal controls to incentive-based internal controls

The most obvious way to introduce internal controls in the functioning of
government is to impose strict regulations on public activity that operate through
the legal system. As signalled in the Fundación Alternativas’s report, “Urbanismo y
Democracia”, the control of legality in Spain has to contend with many complicated
and restrictive regulations. This report, in keeping with other expert opinion,
maintains that in the case of local authorities - where the accumulation of
corruption is greatest - basic internal controls should not merely be enforced by
legal norms, but also by the individuals whose positions were originally created for
this end: i.e. nationally-qualified civil servants. Particularly since the middle of the
1980s, administrators, auditors and treasurers in the municipal offices have been
losing their power to block the initiatives of the elected officials. This power rested
exclusively on legal controls, not on public policy criteria. Many experts share agree
that there should be a return to the legal controls lost over recent decades due to a
growth of politicisation, often occurring because of the modernisation of structures
for supplying local public goods and services.

Probably, the internal controls of legality that the professional civil service
traditionally provided in Spain would be difficult to reinstate in public organisations
orientated towards supplying the services of a welfare state. We believe that the
most effective internal control would be to convert professional civil servants from
instruments controlling legality: i.e. controls of a negative nature – into managers
who were politically independent from the local authorities: i.e. controls of a
positive nature. In the definition of good local governance described in the study
edited by Mouritzen and Svara (2002), the role of professional civil servants in
Spain should be the same as that of a local CEO, in line with what occurs in many
other countries. In this case, the power to take important policy and personnel
decisions is divided between the elected representatives and the CEO, as shown in
Graph 5.
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Graph 5

Leadership arc in good local governance

Elected offices
CEO

Establish policy priorities
Enhanced majority to influence the professional work of CEOs

Participation in the cycle of public policies
Meritocratic invigilation over all local administration

Source: Author’s calculations based on Self, 1972; Mouritzen & Svara, 2002

By contrast, the power to manage the human resources of an entity in Spain and
the vast majority of decisions regarding public policies– from the study of
alternatives to their implementation – should be left in the hands of local elected
officials, or their direct or indirect representatives. However, the model of Spanish
municipal management is very far from the ideal described by Mouritzen and Svara
and more or less akin to that shown in Graph 6.
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Graph 6

Leadership arc of Spanish municipalities

Elected offices
CEOs

Monopoly of public policy cycles
Margin of manoeuvre to influence the professional trajectories of CEOs and other
employees

Source: Author’s own calculations

4.3.

From punishing corruption to protecting the good civil servant

In addition to the career incentives mentioned above, an efficient, as opposed to a
corrupt, institutional system, should establish mechanisms to protect whistleblowers. One of the paradigmatic examples of effective protection for whistleblowers occurs in Sweden, where such a figure acts as an institutional cornerstone
in the fight against misgovernment and corruption (Erlingsson, Bergh and Sjölin,
2008). Citizens – normally civil servants – who pass information to the media about
suspicious activities, have their anonymity guaranteed by law. Not only that, a
strict public regulation178 makes it a crime for an individual – for example, the boss
of the whistle-blower – to undertake any investigation to discover the identity of
the person who has leaked information to the media.

178

Utvecklingsrádet för den statliga sektorn, 2002
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The results of this protection policy are visible in cases of corruption that have
been aborted before they could acquire the dimensions that those in Spain gained
in the Caso Gürtel or Operacíon Malaya. For example, when the governor of
Gotland, Marianne Samuelsson, granted a construction permit to a businessperson
in violation of planning regulations, an employee from her office immediately acted
as a whistle-blower and informed the press. As a result, Samuelsson was forced to
resign.

Indeed, most of the corruption scandals in Spain become known as a consequent
of information made available by whistle-blowers both within and outside the
corruption network. For example, a civil servant, who had been dismissed from his
job as head of the legal office of the urban planning department in Marbella,
sparked-off the investigation of the Malaya Case after he gave evidence of
criminality in the hotel development, Guadalpin. However, the key difference in
Spain is that these leaks occur much later – in many cases when an illegal
construction is already finished and sold on to a third party. Reports on corruption
in urban planning published by Fundación Alternativas and the Greenpeace
Foundation, present numerous examples of how illegal constructions that are
completed and then sold on to others create legal and public policy problems that
are very difficult to manage. How can the authorities demolish an illegal building
when, on many occasion, a third party who has never been involved in corrupt
activities currently owns it?

It must be emphasised that one of the reasons why corrupt procedures are not
detected and stopped before incurring enormous socio-economic costs is the lack
of protection for whistle-blowers in Spain. Public employees (such as the official in
Marbella) are only willing to leak information to the media or public monitoring
institutions - including the police - under very exceptional circumstances. Whistleblowers are only willing to take-on such a risk if they have been marginalised in
their jobs or if they are planning to resign from their post. Under normal
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circumstances – and especially if they want to have any chance of promotion whistle-blowers are very rare in Spanish public administration.

It is easy to stress the importance of a particular culture of integrity and social
morality – which is high in the Nordic and Protestant countries, and low in
countries such as Spain – as an explanation for the scarcity of whistle-blowers in
our country. However, even with these cultural differences, institutional reforms
can help to reduce (or increase) this type of individual behaviour. The authorities,
by protecting certain actions, can transmit a message to society that this activity
belongs to the acceptable norms of social behaviour (Rothstein and Eek, 2009).

What types of protection should whistle-blowers receive that would convert such
action into an efficient internal control mechanism? In a study on the quality of EU
regional government (Charron, Dijkstra and Lapuente, 2010), experts on
regionalism highlighted two closely linked methods of protection. The most
important was the obligation to maintain the anonymity of the source of
information. This right to protection is scrupulously upheld in areas with an
exceptionally high quality of government, such as Scandinavia.

The second protection that is important for fomenting whistle-blowing is linked to
the existence of a professionalised administration. If there is a career separation
between the professional civil servants and the elected officials, the task of
whistle-blowing is made easier. When some kind of irregularity is discovered,
public employees can leak information without damaging their professional career.
The experts participating in the study warned against the high level of politicisation
of public functions in regions with the worst track-records of quality of governance.
This occurred irrespectively of whether the function directly involved the supply of
public services (as occurs in many parts of Eastern Europe and the periphery) or
was a managerial function (as occurs in regions of the founding nucleus of the EU,
like Wallonia in Belgium). Such politicisation discourages public employees to act as
whistle-blowers.
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A third protection of whistle-blowers is characteristic of the Swedish
administration, but given the importance bestowed on it by the experts (Charron,
Dijstra and La Puente, 2010) it should at least be considered for possible
exportation to countries with little tradition of whistle-blowers, such as Spain. As
Jonsson and Varraich (2010) described in their chapter on the quality of
governance in the Swedish region of Västra Götaland, there is general accord
amongst observers and public employees that whistle-blowing would be very
complicated if there was no penalty for undermining it. In Sweden, for example,
the political chief (or civil servant) of an organisation cannot ask other members of
the organisation, directly or indirectly, “Who was the informer?” It is easy to
understand that this affords a very effective and efficient protection; furthermore,
it hardly costs any money because it operates by rational anticipation. Again, its
implementation outside the Swedish context by other administrative cultures may
be problematic and lead to some initial costs. However, these considerations
should not prevent a study into the conditions of its application, not least because
it seems to have a cost-benefit ratio that is superior to other measures (or
institutions) created specifically to fight corruption.

A fourth protection would be to de-regulate, or de-formalise, whistle-blowing,
especially when the recipient of the information is a public authority. Compared
with other countries in Europe, in Spain there is a difference between providing
information about alleged irregularities to the media – which can be carried out
very informally – and providing information to a public authority, particularly to a
judge or investigating magistrate. In the latter case, the Spanish procedural system,
which gives preference to legal guarantees and written documents, obliges the
whistle-blower to acquire a legal status as an ‘accuser’ and to sign a formal
complaint against the person suspected of having committed an irregularity.

This Spanish form of procedure, although originally intended to preserve basic
rights and liberties, may contain some counter-productive elements in terms of
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fighting corruption. This is particularly the case when, on occasions, the guarantee
of the right of anonymity is denied, given that this aassurance is essential for
protecting whistle-blowers. Administrative workers and auditors of municipalities
involved in recently revealed corruption scandals in Spain have mentioned in
private conversations to judicial authorities that when they suspected that their
political bosses were engaging in illicit activities not only was their anonymity not
guaranteed but, on the contrary, they were pressurised to sign a formal complaint.

According to some local civil servants who have suffered the consequences of
corruption, an employee does not always have enough information to establish a
causal relationship between a diffused set of facts: for example, between, on one
hand, friendship or family ties and, on the other, the granting of public contracts.
Public employees can be suspicious and believe that further investigation is called
for, but are aware that they could be mistaken. To sign a formal complaint implies
making a more or less decisive gamble on a very subjective and preliminary
interpretation of a series of suspicions. In other words, whistle-blowers could act
much more freely if the Spanish police could initiate an investigation based on
information provided in a less formal manner. Potential informers believe that this
informality hardly exists in Spain where legal formalities are particularly strong.
Because procedural guarantees obviously play a crucial role in the Rule of Law we
do not advocate reducing the initial formalities of corruption investigations in
Spain, but we do want to point out the problems that some procedures may pose
to potential whistle-blowers in Spain.

In summary, we consider that if public employees were given a genuine incentive
to act as whistle-blowers when they suspect the presence of private benefit for
public activity (carried out either by other employees or by elected officials) it
would constitute a key element of horizontal control in the prevention of
corruption. Even when the justice system functions efficiently in prosecuting and
punishing corruption, protecting whistle-blowers is a ‘fire-alarm’ mechanism that
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seems to have been extremely important in comparative studies of government,
and for this reason merits greater attention in the public debate in Spain.

Conclusions

1. The facts presented in this chapter show that the vertical control par excellence
of corruption - the vote of the electorate - does not appear to work in Spain.
This experience is relatively similar to that in other countries that have been
studied.
2. One of the main reasons why corruption has so little electoral reprisals in Spain
may be due to the influence of the media. The type of media consumed by
voters affects their perceptions of the prevalence of corruption.
3. Although corruption does not seem to have many electoral consequences,
Spanish politicians – as well as social agents and opinion leaders – should be
concerned to combat the significantly adverse impact that corruption has on
the welfare of the citizens in a country.
4. There are some horizontal controls, particularly of the ‘fire-alarm’ type, which
have received little attention in Spain to date. Their aim is ring alarm bells
within public organisations whenever there is a risk of corruption. This can be
encouraged, for example, by facilitating public employees’ ability to lodge
complaints - especially informal ones. In the literature on the subject, this is
referred to as the ‘protection of whistle-blowers’.
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Relations between the State and the confessional religions

1. Introduction
The media and one particular sector of Spanish society have frequently
classified the most recent socialist governments as secular in order to
substantiate the opinion that socialist policies have damaged and
obstructed the right of religious freedom. Some of the most fiercest
criticisms have come from the Spanish Catholic hierarchy, which has used
the adjective ‘secular’ to describe the public policies that the Executive has
promoted in the sphere of the family and sexual relations, and in such
essential public services as education. The sequence of statements and
events has continued throughout the legislature and has contributed to the
high degree of tension in Spanish society, despite the paradox that during
the Governments of Rodríguez Zapatero the confessional religions have
enjoyed the most advantageous system of funding of the entire democratic
period.
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In the field of relations between the State and the confessional religions, three factors
have marked the political agenda of the current legislature. Firstly, various policies
introduced during the previous legislature have received a great deal of prominence,
such as the establishment of an undefined model of public funding for the Catholic
Church and the introduction of the subject of citizenship and human rights in the school
curriculum. Secondly, the confessional religions – and especially the Catholic Church –
have made frontal attacks on certain policies designed by the present legislature, such as
the laws governing abortion. And thirdly, two issues have been woven into the
aforementioned debates by the action of political leaders, namely, the reform of the
Constitutional law on Religious Freedom and the Pope’s visit to Spain in November 2010.

Although we will not repeat the analysis of the State/Church relationship contained in
the 2008 Report on Spanish Democracy, this chapter is, to some extent, a continuation of
it. We will analyse the economic consequences of some of the political decisions adopted
during the previous legislature and the courts’ decisions on determining their scope and
content. Building on this information, we will then attempt to offer a systematic
explanation of how relations between State and the confessional religions have
developed during the latest term of office.

2. The reform of the Constitutional Law on Religious Freedom

The Constitutional Law on Religious Freedom (LOLR – Ley Orgánica de Libertad Religiosa)
has been present in most political debates on the relationship between the State and the
confessional religions since May 2008 when María Teresa Fernández de la Vega (at the
time the Deputy Prime Minister) announced the Executive’s intention to reform it. The
Popular Party (PP) and the Catholic Church, while not in agreement on all aspects,
responded to the Government announcement with a discourse that was clearly against
the reform. According to the PP, the Government’s priorities were wrong; and the
Catholic Church held the view that religious freedom was perfectly well-protected under
the current law.
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Parliament approved the LOLR in 1980, just after Spain had ratified four international
treaties with the Holy See. Consequently, relations between the State and the
confessional religions were harmonious: from the point of view of the Catholic Church,
because of provisions in the international treaties; and from the point of view of the
other religious denomination, because the spirit of the LOLR and its actual regulations
were honoured. This framework worked well for over 30 years and provided the model
for relations between the State and the atypical religious denominations, especially in
terms of the principle of equality and non-discrimination on religious grounds. The
current law has created a model that favours the Catholic Church above the other
confessional religions that signed cooperation agreements with the State in 1992
(Protestants, Jews and Muslims), and which, in turn, favours these latter religions above
the rest.

The reform of the LOLR would have forced Congress to reach a decision on some issues
that are very sensitive for the Catholic Church: for example, public funding, religious
teaching in State schools, the role of the Church in the education system, and its
privileged legal situation. Herein lays the explanation of why the Catholic Church has
opposed any modifications to the LOLR. The law permits it to enjoy a clearly privileged
position compared with other religious groups, and the high degree of legal confusion in
this area allows the Catholic Church to influence political power so that the LOLR
operates in a manner that best serves its own interests.

There has been much talk about reforming the LOLR during this legislature, in part
because the LOLR has been manifestly unable to solve problems related to religious
freedom. In this regard, there have been statements from Government representatives –
in particular, the Minister of Justice – on various issues. These include the presence of
religious symbols in spaces belonging to public authorities (especially state schools);
norms regulating the days of rest for Jews and Muslims (which raise problems about
Fridays and Saturdays, respectively); the swearing-in of officials; State funerals (currently
officiated according to Catholic dogma); the legal statutes of non-Catholic priests (who
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lack a specific regime); the use of certain garments that externalise religious beliefs (such
as the Burqa or Muslim headscarf), and the construction of places of worship and nonCatholic cemeteries.

Surprisingly, although the Government has announced its intention to reform the LOLR
on several occasions, the only parliamentary initiative was one proposed by Ezquerra
Republicana de Catalunya, Izquierda Unida and Iniciativa per Catalunya Verds who tabled
a parliamentary proposal in September 2010. Thanks to the votes of the PSOE, PP, CiU
and PNV, the proposal was rejected by a large majority, and only had the support of the
representatives of the proposal and the BNG. The main arguments against it concerned
the lack of public interest in the matter and the need to solve problems related to the
economy and unemployment. Finally, coinciding with arrangements surrounding the
forthcoming Pope’s visit, the Prime Minister announced that he would not be
considering any legislative initiatives that were not economic.

Thus, given that there was no indication that the Government was committed to the
reform process, the reform of the LOLR during this legislature appears to have been used
as a means to divert public attention away from other issues. However, irrespective of
the real intentions of the Government, it is clear that a historic opportunity has been lost
to reform a clearly outdated law that is largely irrelevant to the current Spanish
sociological reality, and that perpetuates a discriminatory legal framework unworthy of a
democratic political model.

3. Education for Citizenship and Human Rights (EPC)
The debate on Education for Citizenship and Human Rights (EPC) appeared to have
closed after the approval of the Constitutional Law of Education (LOE) during the
previous legislature. However, it continued to fester largely because the Catholic Church
and various political leaders encouraged the public to use conscientious objection
arguments to oppose the adoption of the school curriculum course, and because of the
view taken by the courts in rulings on the constitutionality of the teaching of the subject.
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3.1. The position of the PP and the Episcopal Conference
In the text of the LOE, the aim of including EPC in the school curriculum is for students to
become aware of their rights, assume their civic duties and develop habits that can make
them effective and responsible citizens. Despite this, several PP leaders have opposed
the teaching of EPC and have defended the use of conscientious objection in a clearly
electoral fashion, basing their arguments on the false premise that conscientious
objection is a constitutional right that the Spanish courts are obliged to protect. This
critical position has benefitted from the establishment of various citizen platforms that
have amalgamated the petitions of the objectors and used them as a means to confront
the Administration.

The EPC was one of the main sources of conflict between the State and the Catholic
Church during the last legislature, as evidenced by the fact that the Episcopal Conference
issued a declaration asking the faithful to vote against the Government in the 2008
elections because of it. During the current legislature, the Catholic Church has not ceased
attacking the Government on this matter, issuing statements by its leaders and
publishing various denunciations about the authorities’ lack of legitimacy in including this
subject in the school curriculum. The language employed by the Catholic Church and the
PP on this theme has been extremely harsh, accusing Government policy of being
undemocratic, limiting educational pluralism, and being in contradiction to the doctrine
of the Constitutional Court in the field of basic rights and freedoms.

3.2. The Judicial debate over conscientious objection
The opportunistic use of EPC and its politicisation have taken the debate as far as the
courts. In some cases, the courts have justified their rulings by very subjective
interpretations of constitutional principles and on selective readings of legal precedents
(especially those of the European Court on Human Rights, ECHR). The clearest example
of this is that the regional High Courts of Catalonia, Asturias, the Balearic Islands and
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Navarre, on one hand, and Andalusia, on the other, have arrived at contradictory
decisions while using the same constitutional principles and legal precedents (the former
group against the recognition of conscientious objection and the latter region in favour).

The national High Court ruled on the use of conscientious objection to EPC in January
2009 in a very tense social and media context for the reasons described above. The
appeals to the High Court were based on the premise that the teaching of the subject
went against pupils’ and parents’ right of freedom of conscience to choose their religious
and moral education, given that its content did not necessarily reflect the beliefs or
religious convictions of the parents or pupils. In the event of the High Court sustaining
the appeal, the EPC would necessarily have to become a voluntary or optional subject.

After two and a half days of deliberations, but with a majority of 22 in favour and 7
against, the High Court ruled that the content of EPC did not infringe the Constitution.
The Court declared, “With reference to the principles and common morality underlying
basic rights, the State has the power and duty to impart such knowledge, and it can do
this, as has already been stated, by promoting it”. However, the Court went on to add,
“Education should be limited to describing and imparting information about such
principles in a neutral fashion, without indoctrination; thus respecting the intrinsic
freedom contained in the Constitution”. In other words, the State can promote the
principles of citizenship and basic human rights, but must do so in an objective, neutral
and impartial manner that respects the parents’ rights to complement this teaching with
their own religious beliefs and personal convictions.

With regard to conscientious objection, and bearing in mind that this particular part of
the school curriculum is limited to explaining

the ideology of our society and

encouraging pupils to develop their own personalities (the welfare State, rule of law,
etc), the High Court held that it was not feasible for two reasons. Firstly, education
legislation did not encompass the possibility of conscientious objection and its
recognition would open the floodgates for parents to object to all aspects of the school
curriculum that were contrary to their religious beliefs or personal convictions. Secondly,
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it was unfeasible, because the curriculum designed by the legislature should be taught in
an objective and neutral manner that did not offend the religious beliefs and personal
convictions of individuals.

Despite the precision and clarity of the High Court ruling (that EPC was consistent with
the Constitution and that the right of conscientious objection was inapplicable), the legal
debate was still not over. In September 2009, the regional High Court of Castille Leon –
clearly contravening the ruling of the national High Court – recognised the right to object
to the school subject on the grounds that the content of EPC may contradict the
religious, ethical or moral convictions of parents. In the same vein, in October 2010, the
Third Chamber of the High Court of Andalusia indirectly allowed parents to object to
their children studying EPC. The argument put forward by three judges (with two others
dissenting) was that, given the existence of the indoctrinating content of one of the text
books used to teach the subject, they would recognise the right of conscientious
objection instead of ruling that the text book should not be used.

And this is where the issue rests. We will now have to wait for the pronouncement of the
Constitutional Court, who admitted an appeal on this matter in December 2010. It is
striking that if it had not been for the media attention from certain sectors of society this
legislation would probably have passed unnoticed. Indeed, since the passing of the LOE,
the subject has been taught transversally throughout the curriculum, without anyone
raising problems of conscience or viewing it as an attempt on the part of the public
authorities to indoctrinate pupils.

4. The financing of confessional religions

4.1. The funding of the Catholic Church
Public funding of confessional religions means that public resources are devoted to
financing private interests supporting the transmission of a religious ideology. Although,
a priori, public funding of religious groups is not compatible with our Constitution, since
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1979 the authorities have made themselves responsible for this task.

They have

employed various mechanisms that, broadly speaking, can be traced back to the idea
that citizens can decide on their income tax returns if they want a portion of their taxes
to be dedicated to funding the Catholic Church. Differences between the financial
models adopted during the period of Spanish democracy relate to the percentage of
income tax that citizens can devote to the Catholic Church, and the temporary,
exceptional, or indefinite nature of the model.

In 2007, the socialist Government and the Catholic Church agreed on a funding model
that, on one hand, abandoned the idea of temporality contained in the Agreement of
1979, and henceforth the time-span of the model became indefinite. On the other hand,
due to pressure from the EU, the Catholic Church renounced their exemption from VAT.
Finally, since 2007, the Catholic Church only receives the voluntary allocation of
taxpayers’ contribution; the additional amount that the State had contributed has
disappeared. However, the percentage of the voluntary contribution from personal
income tax increased from 0.52% to 0.7%.

Thanks to the virtues of the new model of public funding, the Catholic Church has greatly
increased the income that it receives from income tax allocations. According to data
from the tax authority garnered from the tax returns of 2008, the number of people
opting to dedicate a part of their taxes to the Catholic Church increased by around
475,000 taxpayers compared to the 2007 figure; and in the tax returns of 2009, this
number increased by a further 237,000. The amount of revenue that the Catholic Church
receives in this way has increased in line with the number of taxpayers opting for this
allocation. This has meant that the Church’s income from this source increased by 11m€
in 2008, and that the total amount for the 2009 tax year is reportedly close to 252m€.

The revenue that the Catholic Church receives from the State via the voluntary income
tax allocation has increased considerably due to the generous terms contained in the
pact of 2007. However, the increase has also been due to the publicity campaigns
realised by the Catholic Church in order to increase the number of taxpayers who choose
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this option. The publicity material did not refer to the Church’s pastoral work but rather
emphasised the benevolent face of their social work, asking the Spanish taxpayers to tick
the box so that they could continue with their charitable work. By employing this
approach and because income received from this source may only be used to support
the clergy, the Catholic Church has hoodwinked the public. Furthermore, the publicity
campaign did not mention that both the Catholic charter schools and numerous Catholic
institutions receive approximately 6,000m€ per annum aid towards their activities
directly from the State Budget and the voluntary allocation of tax for social purposes
(from another box which may be ticked on the tax return where, amongst other bodies,
appear many Catholic NGOs).

The strategy of the Catholic Church has brought them enormous financial benefits
particularly because it has been able persuade the public that the Catholic Church is
entitled to fund itself from the percentage it receives from income taxes. Their message
has been that the State, not the taxpayer, provides the finance, because “to tick the box
costs you nothing, but yields a lot”. By taking this position, the Catholic Church has been
able to ensure that the political and media debate about funding has focused on the
virtues of their social and charitable work and whether or not they are adequately
compensated for this by the State, because, they argue, they are saving the State a great
deal of money. Meanwhile, they have cleverly avoided any debate on why the State is
funding the salaries of the Catholic clergy.

The latest stage in this media campaign has been the discourse of the Episcopal
Conference that only acknowledges the generosity of fellow Catholics for their voluntary
tax allocation. In its opinion, it is those Catholic taxpayers – and not the State – who
finance the Catholic Church. Given that the taxpayers who do not tick the Catholic
Church box pay more taxes for public interest activities (which Catholics also benefit
from) than those who allocate part of their tax to the Catholic Church, the bishops
choose to ignore the economic effort made by all taxpayers to finance them.
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This indirect funding of the Catholic Church has also been the subject of some debate
due, in part, to the fact that the 2010 State Budget declared that the World Youth Day in
2011 - which Pope Benedict XVI will attend - is of cultural interest. This means that the
State will indirectly finance the event: companies who donate goods and services will
benefit from significant tax deductions – amounting up to 80% of the donation.
Additionally, the State will shoulder the logistical and security costs that such an event
incurs.

The Government’s position on this matter has been criticised in Parliament by Ezquerra
Republicana, Izquierda Unida and Incicativa per Catalunya Verds, who, during the State
of the Nation Debate in July 2010, presented a proposal requesting that the Government
desist from financing any religion. In November 2005, IU-ICV had already submitted a
similar proposal calling for an amendment to the State Budget that would reduce the
amount of funding that the Catholic Church received from income tax. The difference
between the parliamentary petition of 2005 and 2010 is that the latter requested the
removal of public funding of religious groups. The rest of the parliamentary groups,
including the socialist group, voted against the proposal and it was rejected.

4.2. Financing of minority confessional religions

The main source of public finance for minority religions comes from the Fundación
Pluralismo y Convivencia (Foundation of Pluralism and Co-existence) which was set-up by
a resolution of the Council of Ministers in 2004. The president of the Council is the
Minister of Justice and it is exclusively State-funded. Increases during this legislature
have brought the total amount of funds available in 2010 up to 5m€. The beneficiaries of
the foundation are the religious groups that the State recognises as being wellestablished in Spain and that are signatories to the cooperation agreements set up by
the State in 1992 (Evangelists, Jews and Muslims), and those that the State has granted
discretionary status to (Mormons, Buddhists, Jehovah’s Witnesses and the Orthodox
churches).
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The main difference between the public finance that the Catholic Church receives and
that awarded to other religious groups is that the latter cannot use State resources to
pay the salaries of their priests or religious ministers. According to the report submitted
by the Ministry of Justice in 2009, the Foundation for Pluralism and Co-existence had
subsidised the following: educational projects; social and cultural projects for the
integration of non-Catholic religious organisations; various workshops and seminars to
promote religious freedom, harmony and knowledge about diverse confessional minority
religions; activities related to the training of religious personnel, and the development of
educational materials for the teaching of minority religions in school.

The model chosen to finance minority religious groups follows no constitutional logic. If
the aim of the model is to promote the cultural and social integration of these minority
groups, it makes no sense that the only ones to benefit from the grants are those groups
that the State has chosen - using a discretionary procedure (declaration of being wellestablished in Spain) - to the detriment of others. Furthermore, there is no objective
argument to justify why the State finances education for cultural and religious minorities
but does not do the same for the Catholic Church, or for minority religious groups
without deep roots in our country.

The current legislature, therefore, has served to consolidate a funding model for minority
religions designed by the previous legislature that was clearly discriminatory. Firstly, the
State finances the Catholic Church with several millions euro taken from the revenues it
involuntarily collects from its citizens (income tax). Secondly, the religious faiths that
complained about this situation began to receive State aid in 2004 – which has increased
during the present legislature – but the amount they receive is much lower than that
received by the Catholic Church. Finally, there are religious groups that the State has not
recognised as having deeps roots in Spanish society and, in spite of the fact that they
hold the same rights to religious freedoms as the Catholics and followers of other wellestablished minority religions they do not receive State funds. It is paradoxical,
therefore, that a Government that has been described by some as secular and by others
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as an enemy of religion has designed the most generous model of public finance that has
ever existed in Spanish democracy.

5. Voluntary interruption of pregnancy

5.1. The development of the legislation
The abortion law has been one of the themes that have generated most tensions
between the Catholic Church and the State during this legislature, although, given that
both in 2007 and 2008 there were just over 227,000 abortions in Spain, the statistics
speak for themselves on the need for the political authorities to address this issue. The
regulation adopted in 1985 legalised abortion in certain cases. However, the law was
excessively lenient when there was a serious risk to the physical or mental health of the
mother (in such cases, there was no time limit), and opened the way to a considerable
amount of fraud in the case of risk to mental health. In just two decades, and because of
the ambiguous legislation of 1985, Spain has gone from having a serious health problem
caused by clandestine abortions to becoming a top-rank tourist destination for
abortions. Women from the EU who were unable to abort in their own countries account
for approximately half of the abortions in Spain.

The Law of Sexual and Reproductive Health and the Voluntary Interruption of Pregnancy,
approved in March 2010, describes abortion as a right that can be exercised within a
certain time limit, rather than a de-penalised activity in specific cases. At the end of the
decreed time limit, abortion becomes an illegal - and therefore - punishable offence. In
line with the rest of EU countries, the law grants women the right to abort during the
first 14 weeks of pregnancy. This period is extended to 22 weeks in cases of serious risk
to the life or health of the woman, and when there is a risk of serious foetal anomalies,
or foetal anomalies incompatible with life.

According to the new regulations, the general rule is abortions are carried out by the
public health service; when this is not feasible, the pregnant woman has a right to attend
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any accredited institution in Spain with a written guarantee that the public health system
will directly assume the cost. Conscientious objection to performing abortions only
applies to doctors and their objection must be put in writing. Finally, the law contains
two provisos relating to minors. Firstly, women between 16 and 17 may freely decide to
have an abortion, but except in cases where this could give rise to serious conflict, their
parents or guardian must be informed. Secondly, from the age of 11, primary and
secondary school pupils should be taught about sexual and reproductive health in order
to prevent disease, sexually transmitted infections, and unwanted pregnancies.

5.2. The position of the Catholic Church
The Catholic Church advocates a model of family and sexual relations based on the belief
that such relations only have legitimacy in the context of a religious marriage, and when
they have a reproductive purpose. Meanwhile, the law approved by the legislature
supports a model that links sexuality and procreation with the individual selfdetermination of women. A priori, both views are compatible, given that abortion is a
decision that is in the hands of women, and women will take their decision in accordance
with their beliefs and convictions. However, conflicts arise when the Catholic Church
tries to persuade Parliament to accommodate the law to their religious principles,
according to which, abortion is never an option.

The position of the Episcopal Conference on this subject is very difficult to reconcile with
the law because they consider that abortion is by definition and without exception “an
abominable crime”: under no circumstances may the mother become the arbiter of the
life or death of her child. Therefore, the Catholic bishops maintain that when the State
describes abortion as a right, “it perverts the basic order of rationality, which is the basis
of its own legitimacy” because “the right to life is not granted by the State, but is prior to
the State, and they have an obligation to protect it”.
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The criticisms made by the Catholic Church against the Government on this topic came
from individual bishops and via institutional declarations issued by the Episcopal
Conference. They also participated in and led various demonstrations against the
adoption of the law, displaying placards claiming, for example, that the new law
protected a lynx more than an unborn child. The pressure from the Catholic Church on
the Government was such that during the parliamentary passage of the new law in
November 2009 the Episcopal Conference announced that Catholics who supported the
reform of the abortion law would be expelled from the Church. They maintained, “No
Catholic acting according to the faith could approve or vote for it”. Subsequently, the
spokesperson for the bishops corrected this position by stating that those who voted in
favour of the reform would be committing a mortal sin and would be denied Holy
Communion; however, they could be pardoned if they confessed and publically
expressed their remorse.

Interestingly, the petition of the Catholic Church to Parliament occurred after they had
vociferously criticised an attack against their religious freedom in September 2009 that
had occurred during a debate on a motion presented by Izquierda Unida condemning the
Pope for his remarks on the use of condoms during his tour of Africa. On that occasion,
the Catholic Church reproached the State for crossing an imaginary line that separates
civil affairs from religious ones. It was curious, therefore, that only two months after the
Catholic Church had attacked the current democratic model by maintaining that the
motives for parliamentarians to vote against the reform of the abortion law were both
numerous and legitimate, they now alleged that voting according to conscience would be
a betrayal of the spirit of democracy. Their argument was that parliamentarians do not
represent themselves but the electorate, wherein resides national sovereignty.

5.3. The strategy of the PP: the appeal to the Constitutional Court
The position of the PP during the passage of the reform of the abortion law was very
vague, making it extremely difficult to identify any common ideological line amongst
their leaders apart from their refusal to approve it. The PP used secondary and
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transversal issues to avoid explaining their underlying reasons for being against the law.
Amongst other arguments, they insisted that society was not demanding a change to the
law; that the matter was deeply divisive for Spanish society; that minors should not be
allowed to give their own consent for abortion, and that doctors’ right to freedom of
conscience was inadequately protected. By adopting these positions, the PP avoided
responding to the main institutional questions arising out of the debate. In particular,
they avoided commenting on their institutional position on the abortion law: whether it
was a right, or whether the key question was de-penalisation. They also gave no clue
about whether they would modify or annul the law if they came to power.

In June 2010, the PP announced that they were lodging an appeal with the Constitutional
Court on the grounds that the new law was unconstitutional because it did not protected
women, unborn children or doctors. This was not a new position; the AP had appealed
against the previous abortion law in 1983, although when the PP came to power in 1996,
they did not modify the law. In fact, during the two PP legislatures there had been more
than 500,000 legal abortions. In recent years, the PP has adopted the political strategy of
lodging appeals with the Constitutional Court. Indeed, during the last legislature, after
opposing numerous laws that subsequently entered into law, the PP frequently lodged
an appeal against them with the Constitutional Court. In other words, either the main
laws approved by Parliament in recent years regarding matrimony, education and the
family have been unconstitutional, or the PP has been using the appeal of
unconstitutionality as a mechanism to allow them to modify legislation in the cheapest
possible manner - electorally-speaking.

6. Religious symbols in public spaces

6.1. The use of the burka in public spaces
The wearing of the burka (an all-enveloping cloak that completely covers the body of a
woman except for her eyes) was banned within the offices of at least 12 Catalan town
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halls. Unlike other Islamic symbols, the use of the burka is founded on a radical
interpretation of the Koran that is difficult to reconcile with the principles of gender
equality, dignity, and the free development of a woman’s personality. Other factors to
consider in this debate relate to law and order, given that the burka prevents the
identification of the wearer.

Defence of the ban on the burka has not been confined to any single party; on various
occasions, several parties have formed coalitions to approve such measures. Since the
wearing of the burka is rare in Spain, such decisions, in reality, conceal a strong electoral
component associated with the issue of immigration. In fact, the prohibition of the burka
is an indicator of how our model for the religious and cultural integration of minorities
has failed.

Because the ban on the burka can challenge some of the basic rights enshrined in our
Constitution, it is desirable to approve a national norm that would cover these types of
matters. Without such a provision, it will fall to individual local authorities to regulate
this issue; and so whether or not the burka can be worn will ultimately depend on the
locality where the woman resides.

6.2. Crucifixes in public spaces
The absence of a legal framework regulating the display of religious symbols in spaces
under the domain of public authorities has allowed the Courts to decide on this matter,
based on their own interpretation of the constitution. For example, in May 2010, a
prosecuting court ruled on the refusal of the mayor of Zaragoza to remove a crucifix from
the chamber of the town hall. The court’s decision illustrates the high degree of
confusion in this area since, in the ruling’s words, “Which law prohibits the presence of a
symbol of historic and artistic value on the premises of a public authority?” In this
particular case, the crucifix had been in the city since the 18th century, “Therefore, in our
opinion it forms part of our common heritage and popular tradition; it is a sign of our
identity that we do not wish to change or obliterate”.
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This situation is especially problematic when crucifixes are on display in spaces used by
children during their formative years, as in the case of public schools. The absence of a
specific regulation has allowed the courts to acquire too important a role in this matter.

In November 2008, a prosecution court in Valladolid ruled on an appeal submitted by a
group of parents, whose children attended a state school, Picabea Macías, where
crucifixes were on display in the classrooms and the regional government of Castille and
Leon had refused to respond to requests made by the parents to withdraw them. The
court ruled in favour of the plaintiffs, considering that the presence of religious symbols
in the above context violated the non-catholic pupils’ right to freedom of religion, as well
as the constitutional principle of ideological and religious neutrality in public spaces.
Consequently, the court ordered the removal of the religious symbols from the
classrooms and the common spaces of the school.

The regional government of Castille and Leon appealed against the sentence, considering
that the removal of crucifixes violated the religious freedom of Catholic pupils whose
parents wanted the school to display them. They also argued that the execution of the
court’s ruling would lead to the disappearance of numerous religious symbols in spaces
of public domain, many of which had strong historic and cultural significance. The action
of this particular regional government was a-typical: as the authority responsible for the
management of the education system in their region, a priori, they should have
defended the ideological and religious neutrality of public spaces instead of appealing
against the court’s decision to order the removal of such symbols.

In November 2009, just before the ruling of the regional High Court of Castille and Leon
on the appeal submitted by the regional government, the European Court of Human
Rights (ECHR) issued a statement on the Lautsi Case v.s Italy. According to the statement,
the presence of crucifixes in State schools violated various rights protected by the
European Convention on Human Rights, in particular, students’ right to freedom of
conscience. According to the ECHR, countries have an obligation to remain neutral in the
292

context of public education because the attendance of pupils is mandatory, regardless of
a pupil’s religious beliefs. Furthermore, the purpose of compulsory education is for
students to form critical ways of thinking. Therefore, the physical context should be free
of any religious symbols except those that represent the democratic nature of the State.
Finally, the ECHR strongly criticised the Italian Government for basing their decision on
the consideration that a crucifix is a symbol promoting pluralism in an educational
context, and that it is a basic symbol for preserving the democratic nature of the State.

Despite the rotundity of the ECHR decision, in December 2009, the regional High Court of
Castille and Leon issued a ruling that ignored both the constitutional principles of our
legal system and the recent ruling of the ECHR. Specifically, the court found that State
schools could only remove crucifixes in the event that: a) the parents of pupils requested
their removal, and b) that “the request contained a minimum degree of seriousness”. In
other words, the court found that the presence per se of a religious symbol in the
classroom of a school where pupils had a mandatory duty to attend, did not affect pupils
religious freedom. In addition, they ruled that the removal of the symbols should only
occur when someone claimed to hold beliefs that were at variance with the religious
principles represented by a Christian crucifix.

The Spanish Episcopal Conference has criticised both the removal of crucifixes from State
schools and the statement of the ECHR on the Lautsi Case. Given that the majority of the
European Episcopal Conferences had made similar declarations to pressurise the ECHR
before the appeal submitted by Italy against the Lautsi Case was resolved in the
European High Court of Appeal, the position of the Spanish Episcopal Conference should
be viewed in an international context. If would be very surprising if the Court did not
uphold the decision that religious symbols in State schools violate the European
Convention. To this end, the Episcopal Conference issued a statement in June 2010
entitled, “On the display of Christian religious symbols in Europe”, defending the
presence of such symbols in State schools, which they based on three arguments. Firstly,
thanks to Christianity, Europe recognises the right of religious freedom. Secondly, the
crucifix reflects the religious feelings of Christians and does not intend to exclude
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anyone. Thirdly, Christian societies are obliged to display crucifixes in public spaces,
especially where children are being educated, because future generations might lose
their identity and cultural values if they did not.

A demonstration of the high degree of confusion on this matter occurred in November
2010 when the regional High Court of Extremadura ruled on whether a State school in
the town of Almendralejo might display crucifixes in its classrooms. The Court ordered
the removal of these symbols only in classrooms attended by children of the plaintiffs.

6.3. The Islamic headscarf and State schools
The wearing of the Islamic headscarf, or hiyab, by female pupils attending State schools
has received a lot of media attention because of the ban on it imposed by some schools.
This situation illustrates the excessive degree of discretion that regional educational
authorities can exercise on this issue in the absence of national legislation.

A 16-year-old female pupil at a State school in Madrid attended class with a headscarf
covering her head; in April 2010, the school authorities decided that she could not go to
school because she was infringing the rules of the institution prohibiting students to
dress provocatively or to have their head covered. In order to avoid denying the pupil’s
right to education, the school board allowed the pupil to spend the school day in the
visitors’ room. The pupil’s parents appealed to the Madrid educational council against
the school’s decision, claiming that the headscarf did not prevent the identification of
their daughter and was a manifestation of their right to religious freedom.

Given these facts, the Madrid education council had two options: either to order the
school to re-admit the girl to class, or not to rule on the matter and leave it up to the
school to resolve the problem. However, the lawyers of the regional High Court had
previously ruled that the regional authorities should decide these matters, not the school
board. The regional government of Madrid chose not to comment on the issue, thereby,
tacitly supporting the expulsion of the pupil. In this regard, it should be noted that in
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2007 an identical case occurred in a school in Gerona that was settled by the decision of
the regional government (Generalitat) to reinstate the pupil on the grounds that the
right to education should prevail over internal school regulations.

Thanks to pressure from the media, the school decided to readmit the pupil and to
convene a school board meeting to decide on amendments to the regulations. Finally,
the school board decided not to amend the regulations forbidding the wearing of the
Islamic headscarf, which left the pupil with the choice of either going to school without
the hiyab, or requesting admission to another school where she could wear the
headscarf. She chose the latter.

The process of re-locating the girl was also not without controversy. Taking advantage of
the legal loophole and the attitude of the Madrid education council - which had made no
formal ruling - the school where the pupil sought to enrol after her expulsion opted for
an urgent change to their school rules, forbidding pupils to attend school with their head
covered unless there was a medical justification for it. The conflict was finally resolved
when a third State school in the same municipality decided to admit the child.

7. The Pope’s visit to Spain

The Pope’s visit to Spain in November 2010 was surrounded by a certain polemic. A
sector of civil society demonstrated against the visit for various reasons relating to the
Church’s fierce opposition to the recognition of civil rights on publically sensitive themes.
These included same-sex marriages, methods of assisted reproduction and abortion, and
the recent disclosure of sex scandals. Furthermore, some of the public opposed the idea
of receiving the Pope as a Head of State and paying for his travel and accommodation
from public funds.

7.1. Cases of sexual abuse
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The loss of social prestige and spiritual legitimacy of the Catholic Church has occurred at
the same time as the revelation of new cases of child sexual abuse. The geographical
proximity of cases of this nature in Europe has helped to generate a certain degree of
social tension in Spain. In May 2009, after 10 years of research, the Commission of
Inquiry into cases of child abuse in Ireland revealed data on the possible abuse of almost
35,000 children between the ages of 20 and 80 and confirmed that the Catholic clergy
had a clear knowledge of this abuse but declined to report it to the civil authorities.
Between January and March 2010, there were about 300 complaints of child abuse in
Germany that had taken place in the 1970s and 1980s. In April 2010, leaders of the
Catholic Church in Sweden, Norway and Denmark recognised cases of child abuse by
priests. In September 2010, the Belgian Episcopal Conference recognised many cases of
sexual abuse by priests and, according to its own figures, between 50 and 80 Belgian
Catholic priests – including the bishop of Bruges – had sexually abused 475 children.

In Spain, there have been fewer sex crimes committed by priests than in neighbouring
European countries, but they have occurred. For example, in 2010 alone, the following
cases have been documented: in March, a Spanish priest, member of the congregation of
San Viator, was sentenced to two and a half years in prison in Chile for possession of
child pornography in which he could be seen abusing 15 minors in Spain; in April, a 69year-old priest was sentenced to two years for fondling two girls of 10 and 11 in Vigo; in
July, the Archbishop of Valladolid provisionally suspended a priest because the father of
a child denounced him for sending salacious messages to his daughter, aged 14, through
an internet network; in September, a priest from a town in the Valencia region of Ribera
Alta was arrested after complaints were lodged by the families of two sexually abused
children, and in November 2010, a parish priest from Castellón was arrested with 21,000
digital files of child pornography.

Benedict XVI seems to have prompted a change in papal policy on this subject:
information on priests involved in accusations of paedophilia is passed on to the civil
courts. However, this action has arrived too late for some sectors of society, given the
cover-up that the Catholic Church has traditionally maintained - even when they had
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certain knowledge of the crimes committed. The Catholic Church limited itself to dealing
with the perpetrators by applying canon law, allowing them to escape trial and sentence
by civil courts. Furthermore, both the eventual condemnation of the Catholic hierarchy
and the announcement that they would collaborate with the civil authorities occurred
after the civil authorities opted to investigate the complaints unilaterally.

7.2. The Pope’s declarations and the role of the political leaders during the Papal visit
The Pope’s trip to Spain was purely pastoral, but the context described above led to
enormous expectations about the nature of the involvement of political leaders and the
declarations that the Pope might make on his visits to Santiago de Compostela and
Barcelona.

The Pope’s speech during his stay in Santiago de Compostela laid special emphasis on the
degree of secularisation of Spanish society, and he advocated the re-evangelisation of
the country. He went so far as to liken the current aggressive – in his opinion - anticlericalism to that which existed during the Second Spanish Republic. Various religious
leaders reiterated his positions, including the president of the Spanish Episcopal
Conference, who said that, “The Holy Father has made an elementary reflection. The
resurrection of radical secularism is a bit of an anomaly nowadays”. He added that Spain
occupied first place in the ranking of secularism. The Pope’s statement generated
tension amongst civil society because he defined secularism as an attitude of the public
authorities that inhibited exercising the right to religious freedom. However, the Catholic
Church has used this term to qualify – or disqualify – the actions of public authorities
that are inconsistent with Catholic dogma and, more generally, that allow individuals to
take decisions that may contradict Catholic morality.

During his visit to Barcelona, the Pope called for more legislative and legal support for
the family that represented, according to him, the “natural order” and “the generous
and indissoluble love between a man and a woman”, and in the same vein, the Pope
called on the Government to protect “the lives of children that are sacred and inviolable
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from the moment of conception”. In addition, he defended the presence of religious
symbols in the public domain, and it should come as no surprise that he upheld the
values of the Church that he led. In his statements, he was critical of the policies that the
Spanish State had approved and implemented in areas such as the family, abortion and
sex. Nevertheless, another reading of the Pope’s speeches might suggest that an
enormous gulf exists between the ideological positions of the Vatican hierarchy and
Spanish society as a result of the profound religious transformation that our society has
undergone.

The Prime Minister’s absence at the religious activities organised during the Pope’s visit
was the subject of some controversy. This was partly because Zapatero and the Pope
only met briefly, at the farewell ceremony. This issue was another cause for division
amongst Spanish society. While some people, such as the leader of the main opposition
party, argued that Rodríguez Zapatero should have attended more of the ceremonies in
his capacity as Prime Minister, others were not in favour of his participation in religious
ceremonies. The latter argued that the visit was a pastoral one and that the Pope was
not in Spain as a Head of State. Others maintained the same position out of respect for
the religious freedom of the Prime Minister, or because the attendance of Zapatero in
his role as Prime Minister would imply the State’s participation in a religious act, and this
would have damaged the principle of secularity of public institutions and authorities.

Conclusions

1. This legislature has been characterised by continuing tensions between the State and
religious denominations, especially the Catholic Church. Primarily, this situation is a
result of the political agenda that the Government has developed in areas that are
particularly sensitive for religious groups, such as abortion. Secondly, the Catholic
hierarchy has played a very active role in political debates, for example, regarding the
reform of the LOLR, the conscientious objection to the school curriculum concerning
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citizenship, and the presence of religious symbols in spaces protected by public
authorities.
2. The Government missed an opportunity to reform the LOLR despite the fact that the
existing law lacks the means to solve the problems of ideological and religious
pluralism. It is necessary to alter the model regulating relations between the State
and religious denominations because of the privileged position of the Catholic Church
compared with other faiths that the State has recognised as being ‘well established’
in Spain. In turn, these others enjoy greater privileges than those not recognised as
‘well-established’. This legal loophole has allowed regional and local authorities
discretionary powers to decide on certain issues that affect the right of religious
freedom, such as the display of religious symbols in spaces protected by the public
authorities, or the wearing of religious symbols in public schools. Moreover, the
absence of a proper regulatory framework in this area has led the courts to issue
conflicting rulings on the same topic.
3. The current legislature has served to strengthen the dubious – in Constitutional
terms - public finance model of the religious denominations, which the socialist
Government designed the previous legislature. Since 2008, when the new funding
model came into force, the Catholic Church has greatly increased the revenue it
receives from a percentage of personal income tax that citizens can voluntarily chose
to dedicate to fund religious activities. Meanwhile, the non-Catholic religious groups
officially recognised by the State, have benefited from the resources of the
foundation established by the Ministry of Justice in 2005 to finance cultural,
educational and social projects.
4. The debate on the inclusion of citizenship education in the school curriculum has still
not been definitively resolved, and is awaiting a ruling from the Constitutional Court,
who admitted an appeal on this theme. Although the High Court has ruled that the
provision of citizenship education is constitutional, and that there are no grounds for
conscientious objection, the regional high courts of Castille and Leon and Andalusia
have subsequently recognised students’ right to conscientious objection in this area,
thus contradicting the ruling of the National High Court. This situation exemplifies the
degree of social and political tension that the Catholic Church and certain political
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leaders have been able to generate by their frontal assault on the teaching of this
subject and their subsequent encouragement to parents to object to their children
attending this module. The legal consequences have still to be determined.
5. The Law on Sexual and Reproductive Health and the Voluntary Interruption of
Pregnancy, approved in March 2010, gave rise to intense debates during this
legislature between the Government and the Catholic Church. The reform of the
abortion law was necessary because Spain had become a prime destination for
foreign women seeking abortions. Almost half of the abortions performed in Spain
were for EU women unable to arrange them in their own countries, who, because of
the more liberal Spanish law adopted in 1985, came to Spain. The PP opposed the
reform of the abortion law but cleverly avoided comment on its own institutional
position on this theme. Instead, it has attacked the Government, in a clearly
electioneering manner, on such secondary issues as the minimum age for abortion
without parental consent and the right of conscientious objection for medical staff.
Finally, the PP has lodged an appeal against the law with the Constitutional Court.
6. The Pope’s visit to Spain illustrated both the gulf between the ideological positions of
the Vatican hierarchy and Spanish society, and the profound social transformation
that Spain has experienced in recent years. The Pope’s speeches called for the reevangelisation of Spain and disqualified current policies in the field of education,
family and the presence of religious symbols in public spaces. Overall, this
demonstrated how little by little Spanish society is shedding the last remnants of its
previously deep Catholic faith.
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The Constitutional Court and the Statute of Catalonia

The main event of 2010 for the Autonomous State was the Ruling
31/2010 of the Constitutional Court (TC) on the appeal of 99 MPs of
the parliamentary group of the PP against the organic Law 6/2006 July
19th, which proclaimed the new Catalan Statute. The Statute, in the
form of a proposal, had been first approved by the Catalan parliament
on September 30th

2005, and later processed and amended by

Parliament, and finally endorsed by a referendum in the Catalan region
on June 18, 2006. The tensions that preceded the resolution tested the
ability of the Constitutional Court to apply the strictly legal criteria of
the constitutional framework to a conflict that was primarily political.
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Problems arose from the start within the Constitutional Court because of the
plaintiffs’ procedural manipulations that included the unjustified rejection of the
magistrate Pablo Perez Tremps and the frustrated attempt to prevent the
prolongation of the presidency of Maria Emilia Casas. However, their manoeuvre to
manipulate the composition of the Court merely made the PP’s intent to use
irregular means to influence the TC’s ruling more stark and visible. The main
opposition party had first absented itself from the debate on the proposed Statute
in the Catalan parliament (where it was approved on September 30th 2005) and
then took no part in the debate on the bill in Parliament and the Senate. The PP
argued that the text destined to replace the previous 1979 statute was a
fraudulent attempt to reform the Constitution because the new Statute did not
conform to the rigorous requirements of Articles 167 and 168 of the Constitution.
Employing the same strategy of tension (crispación) applied by the PP during
Zapatero’s first term of office, they claimed that approving the new Catalan Statute
would led to the breakup of Spain. Despite the fact that the proposal tabled by the
Catalan parliament had been greatly amended during its parliamentary passage,
the PP collected signatures throughout Spain to petition for what was an unlawful
national referendum to halt its progress.

On the eve of the TC ruling – finally announced four years after the appeal had
been lodged: a delay caused, from the outside, by party pressures and from the
inside by fractional disputes – leaks from within the TC advanced the news that the
resolution would rule that some of the precepts were unconstitutional, and that a
restricted interpretation would be made of others. The tri-partite government of
Catalonia, together with the Catalan nationalist forces as a whole, and supported
by a large part of Catalonia’s economic, social, cultural and media sectors launched
a vigorous campaign to defend the sacrosanct nature of the entirety of their
Statute ("hasta la última coma”), which had been endorsed by a Catalan
referendum. They used the occasion to remind Prime Minister Zapatero that he
302

had not fulfilled his reckless promise, made during the campaign for the 2003
regional elections, pledging support for the text approved by the Catalan
parliament. Central Government also supported the Statute, although more
prudently, and insinuated that there was a risk of politically de-stabilizing the
Autonomous State if the TC ruled against the Statute. By contrast, the PP
demanded the annulment of all the Statute’s clauses mentioned in their appeal.

Meanwhile, a new doctrine entered the debate justifying the exception nature of
the constitutionality of the Statute because of its endorsement by popular
referendum that freed it from being subjected to the authority of the TC. According
to this theory, the fact that the text published by the Official State Bulletin (BOE)
was the result of legislative work carried out by two parliaments elected by
universal suffrage, and had then been ratified by a popular referendum, situated it
beyond – or above - the limits of constitutional jurisdiction. Thus, the delicate and
complex balance between ‘democratic principles’ and ‘the principle of legality’ both pillars of the political representative system – was challenged. In contrast to
‘legal justification’, which informs the discourse of the rule of law and the language
of the courts, ‘political justification’ expresses the will of the majority, whose
constitutional mandate would be left on ice as long as the legal legacy was
respected. A ruling against the new Statute would leave Catalan nationalism no
choice but to upset the balance established by the 1978 Constitution and in the
medium term support the banner of nationalism.

The ruling 31/2010 of June 28th 2010 confronted all these dangerous threats and
dilemmas. It did not enter into the fine print of the text as the main opposition had
intended it to do. Nor did it accept the mere possibility or suspicion of a future
unconstitutional use of the precepts as a reason for rejecting them. However,
neither did it accept the twisted interpretations of the letter of the law that its
advocates demanded in order to achieve their ends.
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2. A balanced ruling
The 31/2010 ruling of June 28th on the Statute of Catalonia has resolved the
disputes and also, and no less importantly, has for the first time established a
theory that offers an authentically all-encompassing interpretation of the essential
meaning and scope of our model of autonomy, and moreover, one made by a
qualified interpreter: the Constitutional Court.

Ruling 31/2010 passed sentence on the appeal against the Statute on the grounds
of its unconstitutionality lodged by the PP four years before. A further six rulings
resolved the appeals lodged against it by the Ombudsman and five regional
governments (amongst which, two were governed by the socialist party who
limited their appeal to the issue of the archives of the Council of Aragon). These
further rulings referred to and took as their reference the 31/2010 ruling, which
was – where relevant - applicable to all the regional statutes, whether or not an
appeal had been lodged against them. The TC not only ruled on issues raised by the
Catalan Statute but also clarified, at least in material terms, much of the essence
and parameters of the Autonomous State 32 years after it had been approved by
the Constitution in the Title VIII: the part dealing with Spain’s regional autonomies.

The ruling of the TC declared that fourteen of the Statute’s clauses or precepts
were unconstitutional. Twenty-seven were declared constitutional as long as they
were interpreted in the terms that were set out in the corresponding legal bases.
However, as well as the precepts appealed against, there were very many – more
than one hundred – that the TC had studied and had considered constitutional,
despite the attempts of the appellants to have them declared otherwise without
actually taking them to appeal. Moreover, although these other precepts were not
taken to appeal, the TC established – clearly and directly, not in an obiter dicta
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manner – the interpretation that saved them from being deemed unconstitutional
and, thereby, laid down the TC criteria on these themes.

These interpretations (appealed against, or not) that formally saved many of the
Statute’s precepts by endowing them with a concrete interpretation – in many
cases, surely, unwelcomed by the Statute’s authors – were one of the most
positive, as well as one of the most negative, aspects of the TC’s ruling.

They were positive in the sense that the Court had no hesitation in defending the
Constitution at all times, although many of the precepts that would have
benefitted from their interpretation where left unexamined. The ruling was also
positive in that it attempted to defend the Constitution by altering the Catalan
Statute as little as possible at the same time as being sensitive to the political
consequences (not the legal ones) of formally rejecting a proposed statute that had
already received the approval of a referendum (although not one endowed with
sovereignty).

The negative side of the ruling related to the question of whether or not the TC had
applied an excessively technical interpretation of the Constitution. A technical
interpretation is legitimate and employed by all constitutional courts throughout
the world. Nevertheless, such interpretations have their limits and these are that
the interpretations made by the Court to save any precept from being deemed
unconstitutional need to be plausible: plausible in an objective sense, meaning that
their appropriateness can be easily understood. Plausibility is less important in the
subjective sense (regarding the interpretation of the Statute according to its
promoters and supporters), although it can provide a good indication of whether
the objective and acceptable interpretation is objectively feasible.

The minority votes in the TC against the ruling were largely the result of internal
disagreements about the Court not having pronounced on the actual detail of the
challenged precepts but only on their basic constitutionality as long as they were
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interpreted in a particular manner. This minority also disagreed with some of the
interpretations of the Constitution and the disputed precepts that the Court had
deemed constitutional and which, in their opinion, were not. In other instances,
the disagreements centred around the interpretations of undisputed precepts that
had not been declared unconstitutional as long as they were interpreted in a
manner consistent with the Constitution, on which their legal judgements were
based.

The Catalan Statute incorporated all kinds of new formulas and legal engineering in
order to be accepted within the framework of the Spanish Constitution, and at the
same time - even when such action might threaten its rejection - gain the
maximum concessions for the region. Obviously, attempting to gain the maximum
for one’s region is perfectly legitimate; going beyond the limits of the Constitution
is never so.

However, their stance finally forced the TC to arrive at an interpretation of the
statutory model of the autonomous regions and analyse its limits. For the first time
the TC was obliged to examine the entirety of Title VIII of the Constitution dealing
with the regions.

Not even the ruling on the Ley Organic de Armonización del Proceso Autonómico,
LOAPA (Organic law on the Harmonisation of the Regional Process) had such a
significant and far-reaching effect on the regional model, given that it dealt more
with the issue of formal and material boundaries and the harmonisation between
regions than with the fundamental issues of regional competences.

In short, it can be said that the ruling 31/2010 has clarified the Spanish regional
model is a general and global manner as well as addressing, for the first time, the
details of each disputed concept and precept. The comprehensiveness of the TC’s
ruling means that it has established a general doctrine for all Spain’s regional
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statutes, as mentioned in the posterior ruling of December 16th 2010 on the appeal
lodged by the Ombudsman challenging the Catalan Statute.

These positions also had the peculiarity of being unanimous. Despite the dissenting
votes in the TC, there was no disagreement between the judges over their
interpretation of the Constitution. Disagreement only existed over whether the
interpretation of the Constitution – about which there was no dispute – should
lead to the annulment of certain precepts, or whether they could be assumed
constitutional only to the extent to which they were interpreted according to the
Constitution.

3. Nation and nationality

Regardless of the problems raised by other matters covered in the new Statute,
Catalonia’s definition as a nation and the status of the Catalan language - not only
as the regional administration’s vernacular language for education and
communication purposes, but also as the language generally used in the media and
daily life - infused ruling 31/2010 with a special emotional charge that stirred-up
the debate.

The conceptual and emotional reference to Catalonia as a nation possesses a
strategic importance in the nationalist program by differentiating the Catalan
region from the other sixteen regions (or the other fourteen, if one discounts the
Basque Country and Galicia). According to this conception of identity, Catalonia
was not a “political-administrative” entity within the Spanish State (as in the case
of Extremadura, La Rioja and Castille La Mancha), but a millennium-old "historic
reality” that had existed for ten centuries, governed by different “political
formulas" without ever achieving sovereign and independent statehood, but
nonetheless travelling towards it. Unlike the regions governed by the ‘régimen
comúm’, the Catalan statutory regime was not based solely on the mandate of the
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1978 Constitution, adopted by the Spanish people as the depository of national
sovereignty, but also on the legacy handed-down by the Catalonia’s forebears. The
rebellion of 1640 under the reign of Philip IV, and their support for the Archduke
Carlos and against Felipe of Bourbon in the civil war in the early eighteenth century
represented two crossroads. These could have led to the separation of Spain and
Catalan independence – as had occurred in Portugal and other European territories
belonging to the Hapsburgs’ Hispanic kingdom.

The interminable debate about ‘inserting’ Catalonia into Spain raised by the
nationalists would be incomprehensible if it merely referred to adjusting the
Catalan autonomous region to the others and to the Central Government that
encompasses them all.
The metaphor of ‘insertion’ really applies to the difficulties for a thousand year old
historical reality - born in the High Middle Ages and arriving at the 21st century with
its own internal transformation, expansion and immigration - to become part of a
modern State without giving up the project of becoming a sovereign state.
Moreover, Catalonia is also a member also of a confederated union of European
states.

The terminological alibi of baptizing Catalonia (united in this sense with the Basque
Country and Galicia) as an ‘historic nationality’ does not only refer to its medieval
origins. If it did, then the term ‘nation’ must also apply to the populations of the
territories that correspond to the ancient Christian kingdoms of Asturias, León,
Castille, Aragon and Valencia. The expression of ‘insertion’ has a double incursion:
into the past, but also into the future as a projective demand with no fixed
certainty, but an indispensable aspiration for original sovereignty.

Hence the transcendental importance for Catalan nationalism of the new Statute’s
formal recognition of the word ‘nation’ as the only correct term to define Catalonia
under its current configuration as a regional community. This was an inappropriate
claim to make in a debate about the Autonomous State. It is common knowledge
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that the term ‘nation’ is highly confusing and serves as a vehicle for very different –
and sometimes conflicting - views on historical, ethnological, cultural, sociological,
political and legal ideas. Such positions can normally coexist peacefully with a
civilised realization that semantic pluralism is inevitable and will always require
adjectives and precise specifications to operate effectively. There is no single
authentic definition of the word ‘nation’ that expresses its true essence, making
other definitions fraudulent. Only a bargaining strategy of agreeing to give the
term a singular meaning when used in ethnological, cultural, political or cultural
contexts can rescue the term from the imprecise uses that simply lend confusion to
the debate.

During the arguments about the new Statute and the pressures placed on the TC to
condition their ruling, the advocates of defining Catalonia as a nation turned the
issue into a "problem of principles”, as if the criteria to define the term in each case
were both above and marginal to the dispute. The consecration of the word
‘nation’ to identify Catalonia, including as an autonomous region, reached its most
vociferous expression in the debate on the proposed bill, eventually approved by
the Catalan Parliament on September 30, 2005, which stated in its first Article that
"Catalonia is a nation".

The Constitutional Committee of Congress, with the participation of a delegation
from the Catalan parliament, coined an excessively ornate transactional formula
overloaded with clauses but one that freed it from controversy. "Catalonia, as a
nationality
exercising its own self-government, is established as an autonomous region in
accordance with the Constitution and with the current Statute, which is its basic
institutional law". However, the preamble to the definitive new Statute approved
by the Spanish Parliament retained the spirit of the original version: "The Catalan
Parliament, by a wide majority and reflecting the feelings and the will of Catalan
citizens, has defined Catalonia as a nation ". The PP's appealed against other
expressions in the preamble of the new Statute. These included the following:
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"Article II of the Spanish Constitution recognizes the national reality of Catalonia as
a nationality "; the basis of Catalan "self-government" with regard to "the rights of
the Catalan people, (in the framework of the Constitution) is founded on this
Statute’s recognition of the unique position of the Catalan Government”; and also
a reference to the "exercising of the inalienable right of Catalan self-government".

Although the Catalan political forces accused the TC of denying the character of
‘nation’ to Catalonia, the ruling 31/2010 merely states that expressions included in
the preamble, such as "Catalonia as a nation" and "Catalonia's national reality"–
which have no direct normative value, but simply an interpretative value - are not
effective for interpreting the body of the Statute. The judges accepted that ‘nation’
is an extremely versatile term, dependent on the contexts in which it is applied, but
that it is also a well-defined conceptual category with a clearly defined and nontransferable meaning, thus, “The word ‘nation’ can refer to a cultural, historical,
linguistic, sociological and even religious reality".

However, the concept of nation in its legal and constitutional sense has a unique
content, as defined in Article 2 of the 1978 Constitution. It states that, "The
Spanish nation," characterized by its "indissoluble unity" is the "common and
indivisible

homeland

of all Spanish people”, guarantor of the "right of autonomy for the nationalities
and regions within in it” and of “the solidarity between them." This conception of
nation was taken from the nation-states constructed in the modern age on the
foundations of pre-existing political units, usually with distinct languages, cultures,
economic development and social structures. The communities were unified by the
State in terms of military force and service, border customs and duties, a common
internal market, schools, patriotic indoctrination, a dominant official language and
academic culture. This amalgamation of communities was awarded a symbolic
identity - from the hegemonic core - transforming them into a national community.
But European history - and later that of the rest of the planet – offers examples of
the inverse process where communities included within a social, cultural and
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linguistically plural State may struggle to acquire their own political structure and
become a nation-state, as has happened recurrently in the former Yugoslavia and
Soviet Union.

Ruling 31/2010 was respectful of the semantic pluralism of the term ‘nation’. The
members of the TC accepted the possibility of "ideological conceptions, based on a
certain understanding of the social, cultural and political reality” that attribute the
status of national community to a collective and which attempt to translate this
understanding into a legal reality by reforming the Constitution. Until that reform
takes place, however, there is no sense appealing for such poly-semantic usage,
"because it is completely irrelevant in the current Spanish legal and constitutional
context”.

Article 8.1 of the Statute was also subjected to hermeneutic treatment by the
Constitutional Court in order to reach an agreement on the interpretation of the
‘national symbols’ of Catalonia that was compatible with the Constitution. They
decided that Catalan ‘national symbols’ are not the results of dictates from a
‘nation’ with original sovereignty, waiting around for an opportunity to acquire the
status of a nation-state; but rather from a ‘nationality’ constituted as an autonomic
community, according to the 1978 Constitution. However, their ruling reiterates
that the "self-identification of region as a national reality in the ideological,
historical or cultural sense" fully enters into the democratic order as an expression
of a "perfectly legitimate” idea provided that it does not attempt
to award symbols a “national” character in the legal-constitutional sense.

4. Separate language
Language is the second characteristic that the past has imprinted on the present as
a proof of the uniqueness of Catalonia and the inadequacy of treating its current
territory as a piece of the political and administrative jigsaw of the State’s
autonomous regions. Although the Third Article of the Constitution does not use
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the term ‘own language’ in reference to ‘Spanish languages distinct from Castilian’
(official languages within their respective communities), the statutes and laws have
generally used this term according to the respective regions where they are in use.
This differentiating feature, however, has the peculiarity that the ‘own’ language of
an autonomic community is not always ‘exclusive’ to that region. The Basque
Country and Navarre share Euskera, and Catalonia, Valencia, Balearic Islands and
the west of Aragon share Catalan in its different variants. In theory, language and
imperialist projects can march together, as in the era of Nebrija. However, the
aspirations of the left-wing nationalist to annex Navarre and the French territory
the other side of the Pyrenees to the Basque Country, or those of the ultra-radical
Catalan nationalists to achieve the unity of the Catalan countries, is still purely
ideological.

The statutory treatment of Catalan as the ‘native language’ of the autonomous
community clashes - for all practical purposes - with a reality that is
demographically and linguistically resistant to declarations attempting to deny it.
Catalonia has been a region of immigration for the inhabitants of the rest of Spain
since the nineteenth century. Although statistic simulations should be handled with
great care, it has been estimated that the 6.1 million inhabitants of Catalonia
figuring in the 1980 census would be reduced to 2.4 million in the absence of
immigration. In additional to historical factors, others have entered the debate
over language, such as the teaching of Castilian in schools for over a century, the
repression of the Catalan language during the Franco regime, and the influence of
the Spanish audiovisual media. According to the Catalan Institute of Statistics
(Idescat), Castilian currently supersedes Catalan in the region in the three aspects
of maternal tongue, habitual use and language of identity.

The ruling relied on the restrictive nature of the interpretation given in the
Constitution to reject the PP’s appeal against the constitutionality of several
precepts included in the section on linguistic rights and duties. The cases covered
were very diverse: the requirement for judges, prosecutors, notaries and registrars
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to have knowledge of Catalan; the legal validity of using Catalan to communicate
with public authorities outside Catalonia; the availability of Catalan in relations
between private business and the public; the labeling of products in Catalan; the
use of Catalan for the internal and external activities of the regional and local
administrations, etc. However, other issues relating to the issue of Catalonia’s ‘own
language’ ("the characteristic, historical and private language") offered greater
resistance to the interpretative style of the Constitution. According to the TC’s
ruling, the root of the problem lay in the fact that the definition of Catalan as the
language of Catalonia should not imply an imbalance between the official covalidity of Catalan and Castilian.

In fact, Article 3 of the Constitution contains a double mandate: on the one hand,
"Castilian Spanish is the official State language" which all Spaniards have a duty to
know and the right to use; and on the other hand, "the other Spanish languages
will also be official in their respective autonomous regions, in accordance with their
statutes." Article 6.1 of the Catalan Statute goes a step beyond these constitutional
limits to designate Catalan as the “own language" of the autonomic region and
rather than simply the "language of normal usage". It also tried to establish Catalan
as the "preferential language" to be used by the public administration, media and
government of Catalonia. The concept of ‘preferential’, as distinct from ‘normal’,
transcends the description of linguistic reality and imposes the legal ‘primacy’ of
Catalan over Castilian in the region. The 31/2010 ruling, however, stipulates that
the "definition of Catalan as Catalonia’s ‘own’ language cannot justify the statutory
imposition of the ‘preferential’ use of this language to the detriment of Castilian”.

At another level, the ruling did not ignore the existence of an eventual imbalance
between the two official languages that might prejudice the Catalan language. Nor
did it exclude the possibility that legislation could be enacted to take proportionate
action to compensate for the secondary position or linguistic regression that might
occur. Thus, it implicitly supported reasonable measures of positive discrimination
or affirmative action to recover the ground that the Catalan language had lost - in
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the past - due to the discrimination against it practiced by the Franco regime, or in the present – due to immigration and the worldwide spread of Castilian, or any
other relevant factors. However, this pro-Catalan strategy would not be employed
to benefit a mono-linguistic project, but rather to correct an imbalance in the coofficial nature of the two languages.

This approach directly affects the statutory definition of Catalan as "the language
normally used for teaching and learning in education”. Moreover, in principle, the
legitimisation of Catalan as the language used in education in no way implies the
exclusion of Castilian. According to the 31/2010 ruling, “Catalan should be the
language used in teaching and education, but not the only one; it should have
equal status with Castilian as one of the two official languages in Catalonia”. Thus,
“In principle, Castilian cannot desist from also being a vehicular language and a
language used in education”.

The TC also offered an interpretation of Article 6 on the statutory imposition of the
obligation to know Catalan in order to situate it within the constitutional
framework. In contrast with the obligation established by Article 3 of the
Constitution on all Spaniards to have knowledge of Castilian and the right to use it,
within the regions the respective co-official languages are not similarly endowed.
The issue is deciding whether the absence of a constitutional obligation to have
knowledge of the Catalan language in the Spanish Constitution would also entail
the prohibition of such an obligation being included in the Autonomy Statute of
any other region.

However, prior to being an individual obligation demanding knowledge of the
language, the obligation to know Castilian is in contradiction with the capacity of
the public authorities to use Catalan as the normal method of communication with
the Catalan public. This would be the case unless the public can demand that the
authorities employ a different language “so that the acts of imperium contained in
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a communication, can transmit their legal effects in a regular manner”. The precept
of the Statute addressing the obligation to understand Catalan would be
unconstitutional and null if it attempted to make the obligation equivalent to the
duty to know Castilian. In order not to be considerable as unconstitutional, the
obligation can only be acceptable as an individual and complimentary one in the
sphere of education and in particular relations between the Catalan administration
and their civil servants.

5. ‘Shielding’ competences
One of the key aspects of the Catalan Statute, and probably the main reason for its
reform, was the attempt to establish a new system of power sharing between the
State and the autonomous region. This was not merely about gaining more power
areas but to be able to control them in a way that would make them impenetrable
to the State, i.e. that the Central State could not alter decisions taken in the
Catalan parliament.

Catalonia and other regions complained that their competences, which in theory
were exclusive, were interfered with, changed and limited by other competences
pertaining to the Central State. This had the effect of conditioning regional
authority and thus, making it impossible for regions to exercise exclusive power.

For example, Article 149.1.13 of the Spanish Constitution, recognizing the State as
having authority over the bases and the overall coordination of economic activity,
allows it to take economic decisions that have an impact on the competences of
the autonomous regions – irrespective of their supposed exclusivity. The same
applies to Article 149.1.1 (which reserves for the State the basic conditions
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guaranteeing equality) and Article 149.1.24 (affecting general interest public works
and works that affect more than one region).

In such cases, eventual conflict is inevitable and normally resolved by giving
preference to the State rather than regional government. Such conflicts have their
origin in the very concept of the Autonomous State, and are not very different
from those in federal countries throughout the world and therefore cannot be
considered a defect of our particular Constitution. They are simply a consequence
of the impossibility of attempting to use words to share out things, such as
resources or power, which are very often inextricably linked. Reality resists the use
of words to divide things that are inter-connected or form a unity into watertight
compartments.

Therefore, to solve this problem, as well as that created by the relation between
basic State legislation and the legislation of regional development (which according
to the communities, leads to the State expanding its basic legislation into nonbasic, and detailed areas), the Statute incorporated the mechanism known
theoretically as ‘shielding’ (blindaje) into its regional competences. They tried to
achieve this by using different techniques.

1) The first technique was for the Statute to establish definitively (and with the
aim that the TC’s interpretation on this matter would be binding on the
Constitution) which legislation was "exclusive, shared and executive". By
delineating such areas of legislation, the Catalan parliament attempted to
impose its own interpretation on the Constitutional Court and defend its
statutory powers against State interference by invoking the definitions in their
own Statute. Moreover, not only were these concepts and categories defined
in the text, but also their scope and extent. The consequences of this can be
seen, for example, in Article 110.2 of the Statute: "The right of Catalonia in
matters regarding the exclusive competences of the Generalitat (Catalan
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regional parliament), is that the law applicable to the region takes precedence
over any other”.
With this provision, whenever the State might attempt to impose its own
authority (in managing the economy, for example) over those of the
community, it would be over-ruled by the authority nominally defined as
exclusive to Catalonia in the Catalan Statute. This would completely reverse the
provisions of Article 149.3 (that State laws always prevail over regional
legislation) as well as the TC’s interpretation of exclusivity up until now. Ruling
31/2010 avoided abstract arguments, and went straight to the root of the
problem, examining whether each power area was indeed (materially and in
actuality, rather than conceptually) exclusive in each specific instance. It
avoided getting embroiled in the qualifications of the proposers of the Statute.

The consequence of defining an area as exclusive and pertaining to a
preferential area designated by the Statute, could signify, for example, that the
State’s authority to manage the economy– that so far had been generally
considered to prevail over regional legislation – would cease if Article 110.2 of
the Statute was approved. However, this first ‘shielding’ technique was
rejected by the TC’s ruling and the effects it would have had on the totality of
the Statute were avoided.
2. The second ‘shielding’ technique employed by the Statute was to restrict the
reach of basic State competencies by delineating their boundaries. In this way,
it intended to impose on the TC (the supreme arbitrator of the Constitution) an
interpretation that the circumstantial, qualified majority in the Catalan
parliament – which had sanctioning powers over the Statute - considered
opportune regarding the extent of basic State competences. The interpretation
that the Statute wanted to impose was to restrict basic State power to "initial
or minimal common norms" that, moreover, could only be contained in "norms
with the status of laws, except in cases determined by the Constitution and this
Statute" (Art. 111, rejected by the ruling).
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What the Statute wanted to achieve was somewhat similar to that achieved by
the LOAPA when it interpreted the meaning of ‘bases’. The TC’s ruling 76/1983
of August 5th 1983, included a decision - precisely at the request of the Catalan
community, amongst others - that would stop the legislator (constituted
power) from imposing their own interpretation on the Constitution (emanation
of constituent power) and on its supreme interpreter, the Tribunal
Constitutición.

It would appear that what was intended in this case was to achieve the same
via the Statute, but in reverse. The only difference between the LOAPA and the
Statute in this case was that now it was a norm with limited regional scope - as
are the regional autonomy statutes - seeking to impose its interpretation on
the Constitution (for this reason, some opinion have called this the ‘inverted
LOAPA’). After the pronouncement that these clauses, originally included in
Article III, were unconstitutional (and on which there was an abundance of
jurisprudence from the TC itself) the ruling 31/2010 deactivated this second
‘shielding’ technique.

3. The third technique was also conceptual and divided the areas of State
power into sub-categories, giving them a different name from that of the area
of which they were part. Sheltering behind this nominalism (of giving a distinct
name to a part or sub-category of State power), the Statute awarded
competence over these sub-categories to the region, citing as justification
Article 149.3, which allowed the Statute to claim competences which were not
exclusive to the State. However, in reality, these sub-categories were indeed
the reserve of the State, only classified under a generic title apparently, or
nominally, distinct from that employed by the Statute with the aim of taking
over a portion of State competences by giving a sub-category a name distinct
from the generic one.
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The TC delivered its decision on this issue. Irrespective of whether its
interpretation was included in the ruling, it established a binding and general
judgement that the appearance of apparently new sub-categories (although in
fact integrally part of matters pertaining to State power) could not diminish
areas of State competence of which they were classified as sub-categories.

In short, the ruling completely dismantled the attempts to ‘shield’ competences
by neutralizing their main techniques. The importance of this part of the ruling
was that the shielding was fundamental to the Statute. Although the ‘shielding’
appeared to have little significance in symbolic or identity terms, it was a
crucial measure for justifying the need for a new Statute.

6. The bilateral nature of relations with the State

With regard to financial issues in the Statute, the ruling 31/2010 reinterpreted
many of the corresponding precepts, fixing their correct meaning; although in
most the cases without actually including them in the ruling. It should be noted
that the Statute was not in any way attempting to establish a new type of
consensual pact. In the financial sphere, the Statute generally sought to impose
on the State, via the Statute, the condition that state investment in Catalonia
(an exclusive state competence) corresponded to a certain proportion of
Catalan GDP. At the same time, it tried to establish criteria and conditions for a
funding model.

Such criteria, in many cases, seemed to make good sense. However, both of
these financial aspects were out of place in a statute and were, for this reason,
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unconstitutional. This does not imply, however, that they could not be
accommodated by the state law that the Constitution entrusts this mission to:
the LOFCA.

1. The first claim related to the third additional provision that required State
investment in infrastructures to match investment with a percentage of
Catalan GDP for a period of seven years. Undoubtedly, Catalonia has good
reasons for being concerned: it seems that such investments have not been
made in Catalonia for the last ten years, which, in principle, is inadmissible.
However, this situation does not permit the Statute to condition an
exclusive State competence and, moreover, a budgetary competence
pertaining to Parliament, and cannot expect to tie Parliament’s hands for
seven years by taking away one of its powers. Nevertheless, nothing is
stopping this demand from being addressed by a political pact or by
becoming the subject of some provision in the LOFCA.

In any case, ruling 31/2010 did not annul this additional provision for its
unconstitutionality; instead, it interpreted it in such a way that did not link
the State to the Statute’s definition of investment policy or impair
Parliament’s freedom to decide on the existence and amount of such
investment. Thus, the precept failed in the face of the corresponding State
competence, which includes the budgetary law.

2) Regarding the second point (to set criteria and conditions for a funding model),
the ruling rejected the pretensions of the Statute to insist that the State collect
a particular amount of taxation from the rest of the regions as a condition of
Catalonia contributing to the regional solidarity fund. This did not mean that
the State can and, in certain conditions, is obliged to demand a certain fiscal
effort from the regions. The issue may be the subject of a pact or of an
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independent parliamentary decision. What is not acceptable is that the Statute
determines a decision that corresponds to the State.

The ruling upheld the claim made by Article 206.5, according to which, the
application of leveling mechanisms may not alter Catalonia’s place in the
ranking of income per capita prior to the evening-out process. This demand
was rescued by the Court’s interpretation that the Article could not be
considered as an imposition made by the Statute, but rather a manifestation of
the constitutional principle to seek an appropriate and fair economic balance.

3) On the subject of solidarity, the TC interpreted the precept that appeared to
limit the contribution of Catalonia to "essential public services” (Art. 206.3) as
referring to education and health, which is a area where the State has the
authority to determine the levels of contribution.

4) Regarding institutional questions and relations with the State, Ruling 31/2010
rejected the claims of the Statute to regulate relations between the State and
other communities, as well as Catalonia’s demand to participate in decisionmaking processes that were the exclusive competence of the State. It also
denied Catalonia’s participation in appointments made within the State’s
exclusive competence.

It was made clear, therefore, that the Catalan parliament has no right to
participate in the process of choosing members of the Constitutional Court or
members of the Judicial Council given that this power corresponds to State norms
and the regulations of the bodies that the State has designated for these purposes.

It was even less possible that the Statute could create a "judicial governing body in
Catalonia" that could act as a de-centralized body of the General Council of Judicial
Power (Art.97 Catalan Statute). The ruling annulled the precept, pronouncing it as
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unconstitutional. However, it did allow the Council of Justice of Catalonia to
continue to act as an advisory body and to exercise other functions; but never to
act as the governing body of judges.

The same attempt to condition the State in appointing members of State bodies
was interpreted by the ruling in a way that striped the precept of all validity and
effectiveness. The same fate befell the Statute’s aim to instigate bilateral relations
when they should, of necessity, be multilateral.

7. An integrated view of the Autonomous State

Ruling 31/2010 and other complementary rulings on the Catalan Statute provide
several novelties, some formal and others more general, to the issue of autonomy.
Amongst the latter, those that relate to determining the content of the statutes
should be highlighted. The ruling apportioned much more precision and clarity
than the ruling 247/2007 had offered in the case of the Statute of the Region of
Valencia.

Perhaps, another important aspect of the ruling was its deferential attitude
towards the entirety of the Catalan Statute. This attitude took the form of
attempting to save all that was possible by a benevolent interpretation of the
Statute’s content and was based throughout on the hypothesis that the Statute
had no intention of violating the Constitution, but adjusting itself to it.

Consequently, the Constitutional Court applied the principle of proportionality in
order not alter the body of the Statute unless it was strictly necessary.

However, this approach broke with earlier practices whereby the organic nature of
the Statute could save it from State norms with the force of ordinary law and could
even condition organic State law. Based on some earlier statements of the TC, a
sector of the doctrine (defender of the statutory proposal approved by the Catalan
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parliament) endowed the statutes with the function of making some matters
constitutional concerns, which the Constitution supposedly would have left to the
statutes. According to this view, the inclusion of certain provisions in the statutes
might condition and limit the competences that would have normally pertained to
the State to exercise, and which might not only affect ordinary laws but also
organic laws.

The doctrinal allegations of a weakening of the Constitution in matters of
competences (clearly lacking support from the TC’s jurisprudence, but invoked for
its protection) has been completely dismantled.

The ruling 31/2010 did not change the statutory precept relating to matters of
organic law and basic State competences (i.e. when they infringed on the State’s
field of competence) and found some saving interpretation for it. Nonetheless, it
categorically affirmed that such precept (not rejected, but interpreted) should
always cede to the competent State norms, whether ordinary or organic. It added
that the content of the Statute should always be subject to the Constitution and,
therefore, to State norms, which they called the ‘supreme’ norm.

Thus, the mere inclusion of a competence in the Statute did not ‘shield’ it from
State norms, which took precedence over what was contained in the Statute.

Thus, there was no ‘constitutionalisation’ of supposed vacuums that the Statute
could ‘constitutionalise’. And nor did the Constitutional Court accept any supposed
formal superiority of the Statute when it touched on matters of competences. The
Court would verify in each future case to what authority a competence
corresponded, and let it be known that a competence’s inclusion in the Statute did
not guarantee its immunity from their scrutiny. All this was included in the ruling
despite the fact that the precept that apparently conditioned State competences
had not disappeared from the text of the Statute. After the ruling was delivered,
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the Statute could no longer claim to offer formal immunity to the community in a
case determining responsibility for a specific competence. The parameter is the
Spanish Constitution, not the Statute.
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Conclusions

The Constitutional Court had set the boundaries of the Autonomous State. Now
was the time to take a political decision about whether these limits could remain in
play or whether it was necessary to start a process of constitutional reform that
necessarily would need the agreement of all the main parties. What was not
possible was to change the sense and scope of the Constitution from an infraconstitutional norm. Even less imaginable was that the Constitutional Court, as
guardian of the Constitution, would support any attack against it.

1. The constitutional reform
A constitutional reform restricted to reforming the Senate would not affect the
design of the Autonomous State itself, although it would affect its correct
functioning. Thus, a distinction should be made between a reform of the Senate,
which would improve the autonomous model without the need for other changes,
and other reforms that would affect the competences assumed by the regions and
by the institutions that they can create. Senate reform is a necessary reform that
would improve the functioning of regional administrations and the mechanisms of
cooperation between distinct regions, as well as those between the regions and
the State. Other reforms would present a greater challenge, implying the start of a
process to restructure the Autonomous State.

The issue of constitutional reform has been launched by the Catalan nationalist
forces. All political forces should respond in a democratic manner. The reform
cannot merely consist of a proclamation that the regions should have more power;
both the regions and the State will have to reflect very carefully about their needs.

2. The delegation of powers
One course of action would be to use the organic laws of transference and
delegation for appropriate reform issues. The latest ruling left this possibility open
in relation to judicial power, although it may not be the most indicated sphere for
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such an approach. In any case, the point is not about extending competences solely
for the sake of doing so: an unstoppable desire to grab more power. Reform is
about improving the functioning of the State and the regions; if the amplification of
autonomy does not serve this purpose, it would be better to leave the issue of the
transfer of competences alone. We must abandon the myth that says that any
transfer of competences is an absolute good and that all power in the hands of the
State is an absolute evil.

3. The principle of restraint

Many of the fundamental legislative problems of the State could be solved by a
political pact of self-restraint in the exercising of basic competences. In fact, the
State itself should practice some restraint when legislating on such matters. Selfrestraint would mean setting certain basic norms - similar to those that the Catalan
Statute attempted to used - that fix practical parameters as the “initial and minimal
common regulatory norms for regulations with legal status”, with the exception
that the bases should not be circumscribed by the laws.

So why has there been so much fuss about the Statute if we have ended up at the
same place, and in practice are doing what the ruling declared unconstitutional and
void? The view that nothing has changed is entirely mistaken. To begin with, the
Catalan Statute cannot impose anything that is contrary to the Constitution. In
exchange, State institutions should decide to exercise self-restraint (agreed, or not,
with other political forces or regions) without violating the Constitution or
changing the constitutional design.

The great advantage of the principle of self-restraint is that the State would not be
stripped of its powers, as it would have been under the Statute’s solution; only that
its use of them would be more limited, thereby expanding the regulatory space of
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the regional authorities. In the event that a posteriori unacceptable distortions
were discovered, the State could correct them individually or generally by
exercising their own competences in a restrained manner.

After 30 years of practical experience, the problem facing the Autonomous State is
that from the beginning both the State and the regional governments felt
compelled to exercise all of their powers, fearing that if they failed to do so some
other power – either the State or another region – would take over that space. This
has contributed to the fact that every issue is posed in terms of competition and in
terms of all or nothing.

4. Concurrent competences and prevalence
The nature of the distribution of power in Spain, in part exclusive and in part
shared, but without openly expressed concurrent competences (any level of
government can legally regulate or intervene in a matter) has led is to an expansion
of conflict rather than to a more relaxed way of dealing with the problem.

In federal countries where concurring competences are taken for granted, the
issue is not viewed so dramatically. The federation or Central State is not overly
concerned about interventions from the federated regions (autonomies), because
they know that in the case of a dispute their decision would prevail over the
regional or autonomous norms. For this reason, the federal authority does not feel
obliged to intervene unnecessarily and can calmly wait to see whether the regional
norms cause any serious distortions. The Central State intervenes only when
damaging consequences seem likely.

5. Catalan Uniqueness
It appears clear that in terms of competences there is a certain overlap that in no
way violates the Constitution between the current design of the Autonomous State
and the doctrine of the Constitutional Court, on one hand, and the pretentions of
the Catalan Autonomy Statute on the other. The question is whether any
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modifications would be sufficient to satisfy Catalan nationalists, or whether their
sights are fixed on the legal recognition of the uniqueness of Catalonia, made
evident in singular and specific institutional and regulatory ways: for example, by
gaining competences that other regions do not enjoy, having their own special
agreements, etc.

The possible recognition of the uniqueness of Catalonia was present in the idea of
the founders of the Constitution, and can still be observed today. The concept is
rooted in Titulo III and some other additional clauses of the Constitution and is
present in the idea that not all regions need to share the same degree of either
legislative or legislative assembly competences. All that, however, has been buried
by the post-Transition evolution of democracy whereby the regions were matched
in institutions and competences – with the exception of the Basque Country in
matters of agreements (and also Navarre, following in the Basque’s slipstream, and
in line with the first additional disposition of the Constitution).

It is, therefore, at least debatable that when constitutional reform is being
discussed – apart from that of the Senate chamber - the underlying intention is to
give TítuloVIII a ‘face lift’ (and perhaps, some additional provisions) in order to
smooth-out some of the supposed wrinkles of the Supreme laws that are now
considered unnecessary. Although a review of substantive matters and background
is understandable for regional affairs, it is another matter to eliminate such
wrinkles, which are a reflection of our history (both recent and distant). Moreover,
they demonstrate that the Autonomous State could have been very different if
there had been more sensitivity shown towards the peculiarities of Catalonia.

6. An agreed economic order
Another solution to the situation created by the ruling on the Statute would be to
orientate the system to one exemplified by the Agreement of the Basque Country –
an idea that was proposed by the political force that today is governing Catalonia.
A fiscal reform such as the Economic Basque Country Agreement does not appear
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possible because it was not conceived to be applicable for any other region and,
above all, because the design of it is now unfair. Stripped of its unjust elements and
with other significant corrections (such as eliminating the element that deprives
the State of its tax collection competences and the ownership of its own resource)
the agreement could be extended. However, the complexity of this system would
not compensated for its limited effectiveness (from the standpoint of the
singularity of Catalonia) if the system were ever extended. Furthermore, it would
be inconceivable not to extend it to an area that has raised so many concerns
about privileges and the rupture of solidarity with other regions.
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Institutional pathology: never-ending and raised to legal status

The controversial reform of the nomination period for Constitutional Court judges
is a result of the repeated and prolonged delays in its renovation.

Mariano Bacigalupo
1. The crisis of the Constitutional Court deepens during 2010

In the early autumn of 2010, the institutional precariousness of the Constitutional
Court (TC), which had been dragging-on since late 2007 (and which has been
discussed in detail in the previous annual Reports on Democracy in Spain), reached
unsuspected heights. The mandate of a third of the Court’s judges (including the
president and vice-president of the Court), who had been nominated in their day
by the Senate Chamber had expired in December 2007. Despite the length of time
that had passed since then, the two main parliamentary groups in the Senate had
been unable to reach a consensus on the nomination of new judges. Consequently,
these judges continued to exercise their duties for almost three more years under
an extension of their mandate allowed for by Article 17.2 of the Organic Law of the
Constitutional Court (LOTC). In addition, the parliamentary chamber had not
appointed a new judge to fill the vacancy left by a death in 2008 and there were
procedural problems (notably, the rejection of various nominated judges)
concerning the tortuous and controversial handling of the constitutional processes
surrounding the reform of the Catalan Autonomy Statute. The combination of all
these events contributed to the unleashing of a formidable public debate about the
constitutional legitimacy of the supreme interpreter of the Constitution.179 The
controversy was particularly fierce in the months prior to the TC ruling on the
aforementioned Statute at the end of June 2010, when tensions increased - above
all, but not only – in the most radical circles of Catalan nationalism where they
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El País (27.09.2010) dedicated one of its editorials to the crisis of the TC. The editorial, entitled

“An excess of party politics” maintained that “the boycott of the renewal of the TC by the PP will
serve its own party interests, but will undermine the institution”.
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were openly questioning the TC’s legitimacy to rule on the validity of the Catalan
Statute. The basis of their opinion was that they considered the TC’s mandate had
expired and that the Court had been politicised; therefore, it did not have the legal
authority to impose its ruling on a norm approved by a referendum of the Catalan
people.

As if all this were not enough, at the same time as the TC institutional crisis
threatened to worsen, the end of the mandate (November 2010) of an additional
three judges of the TC who Parliament had appointed nine years earlier was fast
approaching. The act of replacing these judges and unblocking the TC (November
2010) more-or-less coincided with the renewal of the other judges whose
nomination was dependent on the Senate (which finally took place on December
1st 2010). Given that the renewal of two thirds of the judges – a third nominated by
the Senate and another third nominated by the Congress – would take place at the
same time, the coincidence of the appointments would be contrary to Article 159.3
of the Constitution (a third of the members of the TC must be renewed every three
years). Obviously, such a situation would inevitably affect the future sequence of
the partial renewals of the members of the TC because, unless there was a further
delay of one block of renewals, the three-year separation of the nomination of new
judges by the Senate and Congress chambers stipulated in the Constitution would
never occur.

2. Unblocking the renewals dependent on the Senate, and the reform of the
Organic Law of the Constitutional Court
The two main political groups in the Parliament (the PSOE and the PP) – whose
participation was necessary in order to reach a consensus on the nomination of
new judges for the TC – arrived at a pact at the end of September to unblock the
pending Senate-nominated new appointees180 and, in due time, to renew the
appointments dependent on the Congress. Moreover, they also had to agree on
180

See: El País, 29.09.2010, page 10.
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the introduction of a mechanism that, despite the coincidence of both renewals
this time round, would prevent an overlap of subsequent renewals. Fortunately,
the extreme option of compensating for the delay in the renewal of one third with
an equivalent delay in the renewal of the other, as the only solution that would
avoid a future coincidence of both renewals, was discarded. This solution would
also have implied a shortening of the mandate for one third of the judges:
concretely, those whose succession had produced the delay. However, to achieve
the desired result it was essential that the relevant legislative reform came into
force prior to the appointment of the new judges.

Thus, in order to avoid delaying the renewals dependent on the Senate and to
carry out the renewal that corresponded to the Congress before the end of 2010,
agreement was reached to reform the LOTC. Instead of introducing specific
legislation, which would have meant a further delay of several months, the
unorthodox method employed to achieve the reform was to tag-on an additional
amendment to a completely unrelated organic law. The Organic Law of General
Elections, which was completing its passage through Parliament at that time and
designed to change the system of balloting used for elections to the Senate, was
the vehicle chosen for this manoeuvre.181

By using this method, the reform of the LOTC could be fast-tracked in less than a
month. The process was initiated in the Constitutional Committee of Congress and
the amendment was approved on October 6th. A week later, it was approved by
Parliament, and on November 3rd by the Senate chamber. The law, dated
November 4th, was published in the official Gazette (BOE) the following day. This
unorthodox method employed for legislative reforms (consisting of attaching the
amendment to a completely distinct Act already in the pipeline) is a procedure
that, lamentably, represents nothing new in Spanish legislative practice. It has
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See: El Mundo, 10.10.2010, page 5
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justifiably attracted the criticism of some minority groups in the Parliament,
specifically from Joan Ridao, the parliamentary spokesperson of the ERC.182

The Organic Law 8/2010, amending the Organic Law of General Elections and the
Constitutional Court Organic Law, incorporated an additional paragraph (Paragraph
5 to Article 16 of the LOTC) which reads as follows:
“Vacancies occurring for reasons other than the expiration of the period for which
appointments are made will be regulated by the same procedure used for the
appointment of the judge who has caused the vacancy, and for the remaining time
of the mandate. If there is a delay in renewing a third of the judges, the mandate of
the new appointees will be reduced by the same time as the delay of the renewal.”

3. The controversy over the constitutionality of the new final paragraph of
Article 16.5 of the LOTC
It transpired that the method of the reform process was not the only controversial
point. The content of the reform also proved to be polemical from a constitutional
point of view. The new rule provided for a course of action (i.e. a delay in the
renewal of a third of the TC) whereby the judges’ tenure could be less than the
stipulated period. This was in violation of the provisions exhaustively listed in
Article 159.3 of the Constitution, according to which the members of the TC should
be appointed for a period of nine years.

The first surprise was that the preamble of the Organic Law 8/2010 did not devote
a single line to justify why, despite the apparent contradiction between the
provisions of the final paragraph of Article 16.5 of the new LOTC and the provisions
contained in Article 159.3 of the Spanish Constitution, the former was not in
contradiction with the latter. Indeed, the preamble of the Act merely states that
such amendment was introduced “to facilitate the election of judges to the
Constitutional Court in cases of filling vacancies or renewal”. However, it is not
182

See: El País, 18.10.2010. page 10.
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easy to understand why – and to what extent – the change to the length of the
tenure of TC judges facilitates their election. Nevertheless, even if it did so, it is
obvious that such a facilitating effect could in no way justify the contravention of a
provision clearly included in the Constitution.

While the preamble of the law, therefore, completely ignored constitutional
concerns about the anomalies of the approved reform, the justification cited by the
spokespeople of the political groups that supported it was that it was necessary in
order to avoid delays continuing into the future, thus infringing the established
rules in the same Article 159.3 of the Constitution. According to this Article,
members of the TC should be renewed by thirds, every three years. Briefly, this
ruling is to prevent one political majority from determining the influence of the
composition of the whole of the TC. In the words of the PP deputy Bermudez de
Castro183, “the reform is fully constitutional because it enables a phased renewal of
the mandates”. However, it is important to note that this argument is doubleedged because it admits that the coincidence, or proximity, of the partial renewals
occurring during this current legislature of the Senate and Congress signifies a
violation of the Constitution.

On the other hand, in support of the constitutionality of the new paragraph 5 of
Article 16 of the LOTC, it is possible to argue that it had already become acceptable
to put forward nominations to fill vacancies not caused by the full completion of
the mandate. These appointments lasted for the time that remained of the tenure
of the outgoing judge - i.e. not for the full nine years designated in Article 159.3 CE
– and were not considered in violation of the relevant part of the Constitution. In
this sense, even before the latest renewal of Article 16 of the LOTC, there was a
provision in paragraph 4 for the possibility that a judge’s tenure lasted for less than
the nine years. Thus, Article 16.4 of the LOTC states, “No judge should be proposed
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Mentioned by Jorge de Esteban and Enrique Gimbernat in an article published by El Mundo,

22.10.2010 (“Un crimen perfecto”, page 25).
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to the King for any intermediate term unless he has occupied the office for a term
not exceeding three years”.

However, because these situations are not comparable with the partial renewals of
the TC on the completion of the judges’ tenures, this is a somewhat weak
argument. In fact, the reason for the modification of tenure (i.e. delayed renewal)
in the former cases -in contrast to this situation - can only be attributable to the
bodies that have the responsibility and duty to nominate candidates for the TC.
Thus, while the two Chambers could (spuriously) use the delay in the renewals as a
way to exercise influence over the duration of the new judges’ tenure, this is not
possible in cases where a vacancy occurs for reasons other than the expiry of the
tenure (i.e. for reasons that are not caused by the action of the authorities
responsible for the nominations).

In any case, those who objected to the reform did not limit their criticism to
pointing out the incompatibility between the content of the new Article 16.5 of the
LOTC and the clear and unambiguous content of Article 159.3 of the Constitution,
but also argued the following:184
•

That is was unacceptable to try to remedy a violation of the Constitution
(partial

non-renewal of the members of the TC) via another violation (a

modification of the circumstantial terms whereby the Constitution regulated
the mandate of the TC members);

184
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Piñero and Thomas S.Vives Antón, included in the edition of El Mundo October 18,
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•

The stated legal provision for conduct that consisted of an evident institutional
anomaly or debility (the delay in the partial renewal of the TC) and its legal
consequences (the reduction of the tenure of the in-coming judges) was to
award such an anomaly a legal status. Undoubtedly, this has succeeded to
some extent since Article 17.2 of the LOTC states that members of the TC may
continue exercising their duties until their replacement by newly-appointed
judges. However, the 2010 reform takes this a step further: it normalises and
legalises a breach of the Constitution by providing a remedy that also violates
the Constitution. The reform will have the perverse effect of exonerating the
bodies responsible for nominating the appointees (the two Chambers) of the
very grave and dysfunctional consequences arising from the incompletion of
their constitutional duty to renew the appointments on time;

•

The new Article 16.5 of the LOTC puts the tenure of the TC judges at the
disposition of the bodies that are responsible for their nomination. The
duration of tenure will no longer dependent exclusively on what is contained in
the Constitution, or on circumstances beyond the scope of these authorities,
but instead will dependent precisely on the will of these authorities;

•

Although Article 165 of the Constitution refers the regulation of the statute of
TC members to the LOTC, this law can only develop those aspects of the statute
that are not fully covered by the Constitution itself. Furthermore, the
Constitution allows the LOTC no margin to regulate the duration of the tenure
of the members of the TC, given that Article 159.3 of the Constitution
establishes beyond doubt that they “shall be appointed for a period of nine
years”;

•

It has also been argued that the reform will make it easier for the bodies
responsible for proposing the TC judges to manipulate the timing of the partial
renewals according to political interests. However, that risk already existed, as
evidenced by the three-year delay in the renewal of the TC judges appointed in
1998 by the Senate, and which, indeed, was facilitated by the ruling in Article
17.2 of the LOTC whereby TC judges could continue exercising their functions
until their successors took possession.
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Precisely for this reason, many critics of the reform and the mistaken and irregular
institutional practices revealed by it considered that the only – or best – remedy to
prevent such practices would be to repeal this provision in Article 17.2 of the LOTC.
As mentioned above, the prolongation of the period made it easier for the
nominating bodies to incur delays during the process of the partial renewals of the
Court. By contrast, a provision that ruled that membership of the TC automatically
ceased at the end of the nine-year period (as, for example, is the case with the
position of Ombudsman, under the provisions of Article 5.1.2. of the Organic Law
3/1981), would make it more likely that the responsible bodies would act faster in
fulfilling their constitutional duty to nominate new judges, because a violation of
this provision could compromise the proper functioning of the Supreme Court. For
example, in a situation such as occurred in late 2010 (in November, the tenure of 8
judges had expired without the appointment of successors), the inability of the two
Chambers to nominate candidates would have resulted in the TC reduced to just
three members. (It should be remembered that there was also a vacancy due to
the death of a member). This would have made the entire functioning of the TC
unviable.

In any event, and to terminate this analysis of the reform contained in Article 16
LOTC of the Organic Law 8/2010, it should be understood that the Constitutional
Court had no opportunity to rule on its own constitutionality. This is primarily
because the Constitutional Court cannot automatically rule on the constitutionality
of laws. Our system of constitutional justice does not include the direct right of
appeal against laws, and the alleged constitutional violation (of Article 159.3 of the
Constitution) did not in any way involve the infringement of a basic freedom or
right (Article 41 LOTC). The Constitutional Court could only rule on the
constitutionality of the new paragraph 5 of Article 16 LOTC – introduced by Organic
Law 8/2010 – if an appeal of unconstitutionality was lodged by a judicial entity
(Article 35, LOTC) or if a challenge was made against its constitutionality (Article 31
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LOTC). However, to follow either course in this instance would not be credible or
plausible.

In fact, as far as it refers to a hypothetical appeal to unconstitutionality, one of the
legitimate bodies to make such an appeal (as laid down in Article 32 LOTC) can be
discounted. Logically, the Prime Minister would not make such an appeal given
that his Government endorsed (if not promoted) the reform agreed in Parliament
by the Socialist and PP groups. Nor would it be possible to find at least 50 MPs or
senators prepared to lodge a constitutional complaint against the reform because
there was nowhere near such a degree of opposition to the reform when both
parliamentary chambers approved it. For their part, the governing bodies of the
regional parliaments are not authorised to make such an appeal because the
reform of the tenure of the TC judges in no way affects their own sphere of
autonomy, as is required by Article 32.2 LOTC. Likewise, it would appear unlikely
that the Ombudsman would propose such an appeal; there are no indications that
this institution has expressed any doubts about the constitutionality of the new
Article 16.5 of the LOTC.

Finally, we can discount the idea that a court of general jurisdiction would raise the
issue of unconstitutionality with respect to the legal provision. This would require
that the precept’s validity depended precisely on the resolution of a matter on
which the court had jurisdiction. It is unimaginable that the validity of Article 16.5
LOTC could be decided by litigation in an ordinary court because the court would
be dealing with a precept that governs certain points of the legal status of
Constitutional Court judges where the ordinary courts have no judicial authority.

In short, despite the controversy about the constitutionality of the reform
contained in Article 16 LOTC of the Organic Law 8/2010, it is inconceivable that the
TC itself would pronounce on the matter.
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4. A setback in the Congress of Deputies halts the renewal of the third of the
judges corresponding to that Chamber

The long-awaited unblocking of the partial (one third) renewal of judges nominated
by the Senate who finally elected four new judges,185 was followed in a few weeks
by a setback in the Congress. This occurred despite the agreement reached in late
September, which in principle included not only the unblocking of the renewal
pending in the Senate, but also the partial renewal of the judges nominated in their
day by the Congress, whose term of office had expired in November. It was also
hoped that the eight new judges would take up their positions at the same time so
that, once the renewal of two thirds of the TC took place, it would be possible to
elect the president and the vice-president of the Constitutional Court
simultaneously.186 However, the PSOE and the PP were unable to agree on a
proposal to renew the one third of the TC judges nominated by the Congress. The
final deadline for the publication of the candidates was December 30th, but no
agreement was forthcoming. Even a curt letter delivered to the presidents of the
two chambers, in which the TC unanimously urged them to fulfil their
constitutional duty and proceed with the renewals, did not manage to change the
situation.187 The letter to the president of the Congress (with the request to
185

A proposal by the Socialist Party resulted in the election of the professors Adela Asús (nominated

by the Basque Parliament) and Ignacio Ortega (nominated by the parliament of Castille La Mancha).
A proposal from the PP resulted in the election of the ex-president of the Consejo General del Poder
Judicial, Francisco J. Hernando, who had been nominated by various regional parliaments, and
Professor Francisco Pérez de los Cobos, nominated by the PP Senate group to replace the nomination
of Judge Enrique López, whose candidacy – proposed by various regional parliaments – had later
been withdrawn by the PP in order to allow the renewal to move forward.

8. See El País 28.10.2010, page 19. In fact, Article 16.3 LOTC stipulated the election of a new
president and vice-president of the TC following each partial renewal. Therefore, if the new members
nominated by the Senate and the Congress took up their posts successively, rather than
simultaneously, there would need to be elections for a new president and vice-president following
each renewal.
187

See: El País 24.12.2010, page 16.

339

communicate the contents to all the different parliamentary groups) stated that
“given the repeated failure of the provisions contained in the Constitution, the
Constitutional Court is obliged to demand that the Constitution is respected and to
insist that the time limit for the renewal of all judges is honoured.” It should be
remembered that at the time the letter was sent, no less than eight of the eleven
judges of the TC were exercising their functions under a prolongation of their
already-expired tenure. Although the Senate had managed to elect their four
judges on December 1st, the publication of these appointments in the official State
Gazette (BOE) was delayed, pending the unblocking of the partial renewal
corresponding to the Congress.

As already mentioned, this did not happen. At the end of 2010, the obstacle that
finally blocked the renewals corresponding to the Congress was - once again - the
candidacy of the judge of the Criminal Division of the National Court and ex-vocal
of the General Council of the Judiciary, Enrique López. In late September, the PP
had agreed to withdraw his name in the Senate in order to unblock the renewal
that had been pending in the Upper Chamber for three years. But after the TC
refused to deliver a ruling on the merits of actions brought by two regional
authorities governed by the PP (La Rioja and Madrid) against the agreement of the
Senate Committee to reject the candidacy of Enrique López for not meeting the
requirements of Article 159.2 of the Constitution (“jurists of recognised
competence with more than fifteen years of professional experience”)188, the PP in
the Congress resuscitated the candidacy of Enrique López.189 They gave two
reasons for this. On one hand, they argued that the TC had not explicitly endorsed
188
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opposing vote from the representatives of the PP, that the time during which Enrique López was not
found in active service of his judicial career because he was working as a member of the General
Council of the Judiciary, should not count for the purpose of computing the minimum professional
experience required by Article 159.2, EC.
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the criteria on which the Senate Committee had based its rejection of Enrique
López. Instead, it had limited itself to deny considering the appeals put forward
against the Committee decision. Therefore, the TC could not pronounce judgement
on the merits of the controversy between the PSOE (and the other parliamentary
groups) and the PP, (i.e. whether the time spent by a member of the legal
profession working in an administrative position fulfilling a role as a member of the
General Council of the Judiciary counts, or not, in computing the minimum length
of fifteen years of professional experience required for being nominated as a judge
of the TC). On the other hand, the PP decided to maintain the candidacy of Enrique
López because, even discounting the time he served as a member of the CGPJ, at
the end of December 2010, he was very close to completing the fifteen years of
professional experience demanded by the Constitution.190

However, the Socialist Party continued to reject the candidacy of Enrique López,
based on their opinion that he did not have the necessary years of experience
demanded by the Constitution in order to become a candidate for a judge on the
TC. They also maintained that he did not possess – at least to the extent required –
the merits and prestige of a judge of the TC who are usually university law
professors or judges of the Supreme Court.191

Therefore, the second time limit for the partial renewal of the Constitutional Court
judges nominated by the Congress came and went. The time limit also ran out on
the publication of the Senate nominations of new judges, approved on December
190
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wording of Article 18 at the end of the LOTC – that, in any event, the years spent by Enrique López
serving on the CGPJ should indeed be computed. However, it does not appear that the treatment of
the length of time spent in a position of special judicial services should vary according to a particular
position: either this length of time should count in all cases, or in none. The Senate Committee
understood at the time that this period did not count, and that no exceptions should be made to this
rule.
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1st, in the official Gazette.192 The president of the Congress, José Bono, made it
known that he would not allow a new deadline to be set for the nomination of
candidates if the Socialist and PP parliamentary groups did not arrive at an
agreement for the one-third renewal of the judges whose nominations
corresponded to the Lower House. Thus, the tortuous process of the renewal of
the Constitutional Court was back on track.193

5. The farewell speech of the outgoing president of the Court, Doña María
Emilia Casas, delivered at the inauguration of new judges nominated by the
Senate

Finally, the BOE (Official Gazette) published the appointments of the new judges
proposed by the Senate on January 10th 2011. The judges were presented to the
King and sworn-in the following day, and on January 12th, the inauguration
ceremony for the new judges took place at the Constitutional Court building.

The highlight of the inauguration ceremony was undoubtedly the main speech
delivered by the out-going president of the Court, María Emilia Casas. She claimed
that the “notorious delay of three years in the renewal of the Court” was a “grave
breach of the Constitution which impairs the quality of our democracy”. She added
that “the sharing-out of the nominations” for judges between the political parties preventing the possibility that selection is based solely on professional merit - is “a
192
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more than a month - of the publication of the retirement of the Senate-appointed judges of the TC in
the BOE (Official Gazette) was a frustrated attempt to delay the election of a new president of the TC
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violation of the constitutional mandate as grave as the previously mentioned
one”.194 She emphasised that the prompt renewal of the Court was a
“constitutional duty and that it is unforgivable not to comply with it”, and that if
the appointments are not made within the time provided “they are tainted by the
suspicion of all types of shenanigans and political wheeler-dealing taking place
outside of the confines of Parliament”.195 The search for consensus”, Casas added,
“cannot continue for an unlimited period. If four months is insufficient, then
extend it. But agreement on the candidates called upon to renew the Court must
always be obtained within the statuary period.”

In her farewell address, the out-going president also took the opportunity to
defend the controversial verdict on the Statute of Catalonia. In her opinion, the TC
had given a “response based on the law and on an interpretation of the Statute of
Catalonia in the light of the Constitution, which is common to all” to the appeals
which had been brought against it. María Emilia Casas warned, “The degree of
tension that has surrounded the appeal of unconstitutionality has been clearly
excessive”. She lamented that some of the criticisms were “mere insults”. “It would
be preferable if a public official who wishes to make a statement would do so with
restraint and respect for the institutions”. Finally, she also criticised the “misuse of
the appeal to constitutional judges, which is readily available in some cases and
very restricted in others” and which entails “a very real risk of manipulating the
composition of the Constitutional Court”.

6. The election of the new president and vice president of the Constitution
Court

194

See: El Mundo 13.01.2011, page 10
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The plenary of the TC, consisting of eleven judges (the vacancy left by the death of
Roberto García Calvo, was yet to be filled), with three of them exercising their
functions via a prolongation of their tenure (nominated, in their day, by the
Congress, and whose tenure had expired in November, 2010), proceeded on
January 20th 2011 to elect a new president and vice-president.196

The elected president, Don Pascual Sala Sánchez, 75 years old, is a progressive. He
is a renowned judge of the Supreme Court, a specialist in contentious
administration, an ex-president of the Supreme Court and the Supreme Judicial
Council (CGPJ) and a former advisor to the Court of Auditors. He is the first
president of the TC to come from a judicial career rather than from academia (as
did the seven previous presidents). He was elected in a second round by six votes
in favour, four abstentions, and with only Don Ramón Rodríguez Arribas voting
against him.

The plenary then elected Judge Don Eugeni Gay Montalvo as vice-president, a
Catalan lawyer and former president of the General Council of Spanish Lawyers. He
is a moderate, but closer to the progressive sector of the Constitutional Court (his
original nomination to the TC came via a joint proposal of the parliamentary groups
of the PSOE and CiU). He was elected in the first round by six votes in favour and
five abstentions. Thus, in these elections, the tradition that elects a vice president
of the TC with a different orientation to the president was broken.

A much more controversial and unprecedented aspect of the elections was that for
the first time the TC elected a vice president whose mandate had expired, i.e. that
at the time of his election, his membership of the Court was due to a prolongation
of his mandate and, therefore, awaiting the speediest possible renewal. This
institutional (and possibly legal) anomaly is difficult to refute. Some experts have
voiced the opinion, perhaps over-drastically, that “the appointment of Eugenio Gay
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as vice president is null and void”. This position is held by Professor Jorge de
Esteban, who bases his view on the fact that “under Article 9.4 and 16.3 of the
LOTC, the president and vice president of the Court are elected for a term of three
years, i.e. when they still have either a further six or three years before ending
their tenure of nine years. Eugenio Gay completed his nine-year tenure in
November of the previous year and, although he will remain as a judge of the TC
until the Congress produces the renewal of their four judges, is currently in an
interim situation. Thus, he cannot be elected to the office of vice president
because he does not legally have three years of tenure left; only until the two main
parties agree to the renewal”.197

Certainly, it is possible to argue whether the choice of Eugenio Gay as vice president of
the TC appears as a mere anomaly and institutional pathology (one of many; although
this time it is the TC itself who is responsible for such a situation); or, conversely, that
this election encompasses a genuine legal violation of the law (in which case, no one
except the TC can remedy the violation, and this is obviously not going to happen).
Unfortunately, there seems to be no doubt at all that the TC is not about to regain the
path to full institutional normality. Hopefully, we will be able to communicate a
definite improvement in the evolution of this constitutional body in next year’s Report
on Spanish Democracy.

7. Conclusions
1. In the early autumn of 2010, the institutional precariousness of the
Constitutional Court, which had begun in late 2007, reached unprecedented
heights. The tenure of a third of the TC judges had expired in December 2007
and, despite the time that had passed since then, the two main political parties
in the Senate had been incapable of reaching agreement on the appointment
of new judges. Consequently, these judges had been fulfilling their duties in the
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TC for almost three years due to a prolongation of their tenure. This, coupled
with the procedural vicissitudes that marked the tortuous and controversial
handling of the constitutional aspects of the Statute of Catalonia, contributed
to the unleashing of a formidable public controversy about the institutional
legitimacy of the supreme interpreter of the Constitution.

As if that were not enough, at the same time, the institutional crisis of the TC
threaten to worsen because of the approaching end (November 2010) of the
tenure of three other judges. Thus, in order to replace these three judges
within the time limit, and to unblock the still-awaited renewal of the judges
whose appointment depended on the Senate, a situation occurred whereby the
renewal of two thirds of the members of the TC would coincide, thus violating
what was established by Article 159.3 of the Constitution.

2. At the end of September, after the two main political groups in the Congress
(PSOE and PP) had agreed to unblock the pending renewal of the Senate-appointed
judges and to renew the Congress-appointed judges in due time, they had to agree
on the introduction of a mechanism that, despite the coincidence or close
proximity of the two renewals this particular time, would prevent a recurrence of
the problem the next time round. It was felt that the only possible way to avoid a
repeat of this problem would be to shorten the tenure of a third of the new judges:
specifically, those whose appointments had been delayed.

3. This reform was controversial. Its constitutionality has been questioned because
the new rulings provide for a possible situation (delay to the partial renewal) in
which, contrary to what is expressly stated in Article 159.3 of the Constitution
(members of the TC shall be appointed for a period of nine years), the tenure of
some judges would of a shorter period.

4. The long-awaited unblocking of the Senate renewal of TC judges was followed
shortly afterwards by a setback in the Congress. Despite the agreement reached in
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late September, which – in principle - not only included the unblocking of the
Senate renewals but also the renewal of the judges appointed by Congress (whose
term had expired in November), the two main parties were unable to reach a
consensus on the nomination of the third of the judges dependent on this
chamber.
5. On January 12th 2011, the inauguration ceremony for the new judges nominated
by the Senate took place in the Constitutional Courtroom. The highlight of the
ceremony was the speech of the outgoing president of the Court, María Emilia
Casas. She denounced the “notorious delay of more than three years in the
renovation of the Court” as a “grave breach of the Constitution and impairs the
quality of our democracy”.

6. On January 20th 2011, the plenary of the TC - consisting of eleven judges (with
three acting under a prolongation of their tenure) – proceeded to elect their new
president and vice-president. Judge D. Pascual Sala Sánchez was elected president
and is the first to originate from the judiciary rather than from the university (as
did the seven previous presidents).
The plenary then elected Judge D. Eugenio Gay Montalvo as vice president. This
appointment marked the first time in the history of the Court that it elected a vice
president whose tenure had expired.
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Delays and bias in the composition of the Constitutional Court

Ignacio Sánchez-Cuenca
1. Introduction
The ruling of the Constitutional Court (TC, Tribunal Constitucional) on the Statute of
Catalonia was tainted by the controversy over its failure to meet the deadlines for
the partial renewal of its members. The question of the renewal of the judges on
the TC is not a mere formality; it can significantly alter the ideological profile of the
Court and thus affect the internal correlation of forces between the blocks of
judges. In the case of the ruling on the Statute, the delay affecting the renewal of
the third of the judges nominated by the Senate lasted for almost three years;
without doubt, the longest in the Court’s history. In December 2007, the mandate
of four judges (including the president and vice president) expired, and in May
2008, a vacancy was produced by the death of one of the members (Roberto
García-Calvo) that remains unfilled at the time of writing. Even after the TC ruling
on the Statute, it should be noted that the replacement of the three judges of the
third nominated by the Congress (plus the fourth who died), which should have
occurred in December 2010, has still not taken place.

It has been common in public debate and the press to attribute responsibility for
this situation to the two main political parties - the PSOE and the PP – and to
accuse them of ‘politicising’ the Court. However, the fact is that the blocking of the
appointments worked in favour of the PP and to the detriment of the PSOE (which
chapter will explain in detail). It is arguable, therefore, that the blocking of the
renewal of judges has been part of the right-wing strategy to obtain a ruling on the
Statute by manipulating the composition of the TC in a way that furthered their
own interests. It should be noted that in addition to blocking these appointments,
the PP tried to influence the composition by rejecting the appointment of Judge
Pablo Pérez-Tremps, an issue discussed in previous editions of this Report on
Spanish Democracy.
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In the following pages, we will analyse the ideological composition of the TC from a
historical perspective, as well as examine the artificial alterations that it has
undergone because of the delay in the renewals. In order to understand this in
more depth, we have looked at unpublished data on both the proportion of
conservative and progressive judges during each stage, and on the delays in
appointments. An examination of the evolution of the TC reveals the anomaly that
has occurred during the legislature of José Luis Rodríguez Zapatero. Over several
years, the PP has managed to prevent the renewal of the TC taking place in the way
that it had done during the legislatures of Felipe González and José María Aznar,
which had afforded a greater ideological affinity between the Government and the
TC.

2. Putting the composition of the Constitutional Court into perspective

The Constitutional Court is composed of twelve judges who have a non-renewable
nine-year mandate.198 Four institutions intervene in the nominations: the Congress and
the Senate (that elected four judges each), the Government (that elects two) and the
General Council of Judicial Power - CGPJ - (that elects another two). A qualified
majority of three fifths is required in the case of nominations made by the legislative
bodies.

A third of the TC is renovated every three years according to the following
sequence that was originally decided by lottery: first, Congress; second,
Government and CGPJ (Consejo General del Poder Judicial) in the same year; and
third, the Senate. In 1980, when the TC was established, this meant that the first
198

An exception is allowed in the case where a judge becomes a member in an extra-ordinary manner

to fill a vacancy until the expiry of the tenure of the original member, only and when he has not
occupied the position for more than three years. Under these circumstances, the judge may be reelected in the round of the corresponding sequence of renewals for an ordinary mandate of nine
years.
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term of the judges appointed by Congress only lasted until 1983, when the first
renewal took place. The first term of the judges appointed by the Government and
the CGPJ lasted for six years, ending in renewal in 1986. Table 1 shows the
theoretical sequence of renewals.

Table 1
Sequence of renewals

Year

Institution

Congress
Government, CGPJ
Senate,
etc....
Source: Author’s own calculations

The nine-year mandates prevented the cycle of renovations coinciding with the
general elections cycle, and the division of the nominations between the Executive,
the two legislative chambers and judicial power made it impossible for control of
the TC to fall into the hands of just one of the three State powers. Thanks to these
institutional mechanisms, the composition of the Constitutional Court - in theory enjoys a degree of autonomy with respect to political power.

The assumption behind the regulation is clear: the decisions of judges may vary
according to the power that has appointed them. Thus, a TC whose members were
all appointed by the Government would be under permanent suspicion of acting on
behalf of the Executive. The reason for this would not be that judges would defer
to the Executive in order to obtain a renewal of their mandates, or that judges felt
indebted to those responsible for electing them, but because judges would share
the same political ideology as the Government.
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Judges appointed to the TC arrive there with a wealth of philosophical, moral and
political principles, and they build and orientate their legal arguments according to
these principles. This set of principles allows us to predict with a fair degree of
accuracy what positions and arguments they will adopt in any given constitutional
conflict. Hence, the appointments are a delicate issue from a political point of view.

Political parties strive to control the TC via the chain of appointments. They know
that if they can elect judges with a similar ideology to their own, the likelihood of
them making decisions favourable to their party’s political interest increases
significantly.

At the time of writing (January 2011), fifty judges have served on the TC. Although
perhaps simplistic and schematic, it does not seem abusive to classify them
according to the two broadest political families: the conservatives and the
progressives. It is customary for the media in Spain and in other countries to refer
openly to the ideological leanings of the members of their Constitutional or
Supreme Courts. This is not to say that a conservative judge is always going to take
the same political position in every debate; simply that he or she will do it enough
times for his or her decisions to be relatively predictable, and therefore subject to
the calculations and strategies of political parties. It is very rare for a judge to be
completely neutral and to be equally acceptable to both of the major parties,
although, in the course of this study, we have come across some.

The ideological position of the party or political force that originally promoted a
judge’s nomination should be taken into account when determining the political
affiliations of judges.199 Even in (rare) cases when the two major parties have
199

In the case of judges appointed by the CGPJ, their political loyalty is usually the same as the

block or group that originally proposed them. It should be remembered in this regard, that there is a
long tradition in the CGPJ – and even more so in the case of the TC – of acting according to their
group’s ideological affiliation. This occurs especially when the CGPJ is in the process of agreeing
and proposing their list of candidates, which conforms – albeit in an informal manner – to clearly
defined ideological blocks.
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agreed on a common candidacy, it is usually possible to trace the origin of the
initiative to one particular party. This classification procedure is relatively rigid and
poses various problems. For example, although Manuel Jiménez de Parga president of the TC between 2001 and 2004 - arrived at the High Court in 1995
after being nominated by the PSOE, throughout his career he was openly moving
closer to a conservative position. This shift does not show up in the classification
process that we have used in this study; consequently, Jiménez del Parga appears
as a progressive judge for the whole of his tenure.

Notwithstanding these problems, the advantage of using this classification is that it
is relatively mechanical and leaves little room for subjective interpretations.
Furthermore, it does not require excessive research; it is enough to know which
party nominated a particular judge’s candidacy. An alternative method would be to
determine the ideological position of judges from the decisions made during their
tenure; but this method is incomparably more complex and requires a huge
amount of research.

On the 46 judges analysed200, there have been three judges whose political
orientation it was impossible to determine; so we have classified them as judges
that were equally acceptable to both main parties. With respect to the 43
remaining, 23 have been conservative and 20 progressive. However, these figures
are misleading because they give an erroneous impression that there has been a
conservative predominance in the TC. It should be remembered that not all judges
have spent the same length of time in office. Some only served a term of three or
six years in the founding period, while others left office before the end of their
mandate to accept other responsibilities. Finally, there are judges who have
exceeded their nine-year term due to delays in the appointment of replacements
caused by the lack of agreement between the two main parliamentary parties.

200

The four judges nominated by the third dependent on the Senate in January 2011 have not been

included in the study.

352

To obtain a more accurate picture, we must classify the number of judges of each
persuasion according to the time that each has served on the Constitutional
Court.201 This calculation alters the figures considerably: progressives then served
for 56.7% of the total duration of the TC compared with 43.3% of the time served
by conservatives (without taking into account the three judges equally acceptable
to both parties).

This dominance of the progressive members translates, logically, into progressive
majorities within the TC. If we examine the 31-year period from 1980 – the year
the TC was created – to 2010, we see that there has been 15 years of progressive
majority (48.4%) compared with 13 years of conservative majority (41.9%). The
remainder of the time corresponds to the three years of stalemate (2008-2010).

The most interesting comparison is between the progressive dominance in the TC
and the progressive dominance in the national Governments. As evidenced by
Table 2, the national Government has been progressive for a longer time (20 out of
31 years, 64.5% of the time) than the TC. The difference is five years (equivalent to
16%). Arguably, therefore, there has been a conservative bias in the Constitutional
Court. As we will demonstrate later, this bias is not a result of regulations relating
to the renewal of the TC, but rather to the failure of the PP to honour them.
Because of the obstacles that the PP has placed in the path of the timetable of
renewals, the TC has been more conservative than it would have been if the legal
norms had been respected.

201

Since its inception in 1980 until 2010, the TC has been operating for 31 years. If there are twelve

judges every year, this gives us a total of 372 years of service. In practice, we have 369 because of
the replacement of Judge Roberto García-Calvo who died in 2008. If we discount the 27 years that
correspond to the judges acceptable to both parties whose ideological bias is impossible to determine,
we find that 56.7% of the years belong to progressive judges, and the remaining 43.3% to
conservative judges.
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Table 2
Ideological composition of the TC and the Government by years, 1980-2010

TC years (%)

Government years (%)

Progressive
Conservative
Equal
Total

Source: Author’s own calculations

Graph 1 shows the annual evolution of the ideological composition of the Court.
The bars are coloured according to the dominant ideology in each year. Thus, when
the majority is conservative, the bar is blue, and when progressive, the bar is red.
The height of the bars indicates the size of the majority, calculated according to the
difference between the number of progressive and conservative judges. When
there are more progressives, the bars rise above zero; when less, the bar drops
below zero. The scale is calculated from -12 (complete conservative dominance) to
+12 (complete progressive dominance). Between 2008 and 2010, there are no bars
because of the balance between the two ideologies and, therefore, the difference
was zero. The balance was broken in favour of the progressives in January 2011.

An examination of Graph 1 reveals that there are four clearly defined periods in the
evolution of the TC. When it was founded during the conservative Government of
the UCD, the conservative judges held a majority that lasted throughout the first
socialist Government, until 1986. Although there was a first round of partial (one
third) renewal in the Congress in 1983, the PSOE failed to achieve its original aim of
replacing the two judges nominated by the UCD (Francisco Rubio Llorente and
Antonio Truyol y Serra) by relying on the support of minority groups. The PSOE had
202 deputies in Congress, but needed at least 210 to reach the required three354

fifths majority. Manuel Fraga was opposed to a partial renewal, insisting that the
renewals should be made altogether (either all four should be replaced, or all four
mandates should be extended). Finally, the socialists conceded to the demand of
the AP (Alianza Popular) and proceeded to renovate all four judges appointed in
1980 for a further period of nine years. The CiU was also party to this
agreement.202 Thus, in the end, considerations about the need for stability in the
TC during its founding years won the day.

Graph 1
The ideological composition of the TC, 1980-2010

Source: Author’s own calculations

Since 1986, after the re-election of the socialist Government and a socialist
majority in the CGPJ, a fundamental change took place and the TC gained a
progressive majority. This progressive dominance increased with the Senate partial
renewal of TC judges in 1989. The PSOE had 108 senators and needed 125 to
approve their nominations. With the backing of the PP, who then had 77 senators,
they proceeded to appoint three progressive judges and one conservative.

In 1992, thanks to a pact between the CiU and the PSOE, the appointments were
approved for the first time without the agreement of the main opposition party.
This explains the difference of nine judges between the progressive and
conservative blocks in the TC. Between 1992 and 1994, there were ten progressive
judges, one conservative, and one acceptable to both parties. This was the widest
margin in the Court’s history, reflecting the dominance of the PSOE in the
institutions.

202

CiU had 12 deputies in that legislature. Added to those of the PSOE, the socialists could have

reached the necessary 3/5ths majority by reaching a pact with only that party.
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Once the PP came to power in 1996, it took a while for them to gain a conservative
majority on the TC. This was because of the adverse composition inherited from
the previous period, and also because in 1995, just a year before losing the general
elections, the PSOE had had the opportunity to appoint two judges via the partial
renewal corresponding to the Government (the other two were proposed by the
CGPJ: one from each main ideological persuasion).

The composition in favour of the conservatives was not large throughout this
period, with a difference of only one or two judges compared with the progressive
sector. This was largely due to the strange behaviour of the PP in 2004. Aznar’s
Government, according to the partial renewal corresponding to it, could have
proceeded to renew the appointments of two judges before the general election of
that year. Yet, because Aznar was convinced of electoral victory, he chose instead
to wait until the presidential candidate, Mariano Rajoy, won the elections, formed
his government and carried out the two appointments according to his own
interests. By unexpectedly winning the general election, the new socialist
Government gained the immediate opportunity to appoint two judges (the CGPJ,
once again appointed one progressive and one conservative).

This PP’s misreading of the outcome of the general elections is a key factor in
explaining the sabotage of the round of renewals pertaining to the Senate, which
was due to take place in 2007 but delayed until December 2010. The matter of
delays in renewals will be discussed later in more detail. For the moment, it is
interesting to note that six years after coming to power, the PSOE majority in
Parliament is not reflected in a progressive majority in the TC.

3. The delays and the ruling on the Statute of Catalonia
In general, in Graph 1, as well as in Table A1 in the Appendix - which contains
numerical information used to produce this Graph - the data shows that the
transmission of the Government’s ideology to the TC is delayed by about four or
356

five years. Thus, although the PSOE won the elections for the first time in 1982, the
TC did not have a progressive majority until 1986: four years later. Similarly, the PP
won the general elections in 1996, but the TC did not become conservative until
2001.

The truly anomalous event occurred after the PSOE’s return to power in 2004.
Since then, the PP has made several moves to prevent the TC from falling into the
hands of the progressives. The most important development in their strategy was
their refusal to renew the four judges due to be replaced by the Senate at the end
of 2007. This delay amounted to 1,120 days. Although a tentative agreement was
reached after the approval of the Statute of Catalonia in September 2010, the vote
in the plenary of the Senate did not occur until December 1st. The aim of the delay
was to gain time to see whether another agreement could be reached concerning
the renewal of the four judges corresponding to the Congress – whose tenure
terminated on November 8th 2010 – in order to produce the entrance of eight new
judges to the TC in one fair swoop. Negotiations on the Congress renewals did not
reach fruition, so it was decided to delay the publication of the Senate nominations
in the BOE of Royal decrees of December 29th in order to gain more time. When it
became clear that there was not going to be agreement in the Congress, the
Government had no choice but to publish the Senate appointments. This finally
took place on January 10th. 2011. The dispute over the one-third renewals
pertaining to the Congress remains unresolved.

Most of the media and analysts have presented the problem as a failure of the two
main parties, whose strategies of politicising the TC had resulted in stalling the
appointments. However, the fact that the non-renewal benefitted one of the
parties – the PP – and damaged the other – the PSOE – shows that, although
widespread, this type of interpretation is incorrect. The socialist party, obviously,
had no motive to delay the renewal of judges to the TC.
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To what extent is the 2007 delay exceptional? Obviously, it is hardly the first delay
to have taken place in the history of the TC. Table 3 shows that delays have
occurred throughout its history. Until 1995, the renewal process had functioned
reasonably efficiently, with two delays in 1983 and 1995 of less than three months
that did not cause any great distortion of the system.

Table 3
Delays in the nomination of judges to the Constitutional Court

Year

Institution

Delay (in days) Change of
Majority

Congress
Government, CGPJ
Senate
Etc.

Source: Author’s own calculations

The first serious problem occurred in 1998, with a delay of almost ten months (292
days). The two main parties, the PP and the PSOE, agreed on a division of
candidates: two conservatives, one progressive, and one acceptable to both
persuasions. The process was slow for reasons not strictly related to the TC: the
PSOE did not wish to deal with the matter until later in the year, after their primary
elections had been resolved. In any event, it was not so difficult to find two
conservative candidates (Fernando Garrido Falla and Vicente Conde Martín de
Hijas) and one progressive (María Emilia Casas Bahamonde). The problem arose
with regard to the ‘consensus’ candidature; the conservatives insisted that it
should be the PP who nominated him/her, while the socialists insisted that they
should put forward the nomination. Due to the PP’s increased bargaining power at
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that time, the eventual ‘consensus’ candidate, Guillermo Jiménez Sánchez, came
from the ranks of the PP. Judge Jiménez has always been classified as a
conservative judge and has been treated as such for this study.203

In 2001, there was another delay of 194 days (just over six months). This time it
was a result of friction over the two renewals dependent on the CGPJ. Joint
negotiations regarding the two bodies (CGPJ and TC) resulted in delaying the
appointment of the TC judges even though an agreement had almost been reached
at the beginning. The year was a difficult one, given that the right took control of
the TC, the CGPJ and the Court of Auditors (Tribunal de Cuentas).

The delay in the Senate renewal of TC judges in 2007 had clear political motivation.
Of the four outgoing judges, three were conservative, and one progressive. If the
renewals had taken place on time and resulted in the appointment of two
progressive and two conservative judges - as was expected - the Government of
José Luis Rodríguez Zapatero would have been able to work with a Constitutional
Court with a progressive majority. The PP, who had missed the opportunity to
appoint two conservative judges in the Government’s renewal in 2004, decided at
all cost to prevent a progressive majority in the TC, even if it meant seriously
eroding the functioning and legitimacy of the Court.

The unprecedented delay of over a thousand days in the renewal of the Senate’s
TC appointees responded to a strategy that affected much more than the actual
TC; indeed, the PP carried out the same manoeuvre in relation to the renewal of
the CGPJ in 2006. The tenure of members of the CGPJ is five years and, since its
creation in 1980, the timetable for renewals has more-or-less been kept to apart
from the exception in 1995 (the mandate expired on November 8th of that year and
the renewal finally took place on July 24th of 1996). However, the CGPJ members
appointed on November 7th 2001 – when the candidates proposed by the PP
received the support of an absolute majority (11 out of 21) - were not renewed on
203

See: for example, El Mundo, 25.10.2007; El País, 27.04.2010; Publico, 30.09.2010.
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time in 2006 due, once again, to obstacles created by the PP. It was not until
September 23rd 2008 after Zapatero’s second electoral victory in the March general
elections that the renewal finally occurred.

The PP tried to compensate for their electoral weakness after their defeat in the
2004 elections with a belligerent and partisan use of the constitutional bodies that
they controlled, such as the TC and the CGPJ. In both cases, they managed to delay
losing the conservative majorities they enjoyed in these institutions for much
longer than the period established by law. In the case of the TC, the delay
amounted to three years, and in the case of the CGPJ, for two. The CGPJ mounted a
very strong and inappropriate opposition to the socialist Government, and the TC
became the main instrument for curbing some of the Government reforms. The TC
also played a prominent role in the battle over the Statute of Catalonia.

In a sense, this sabotage strategy can be viewed as the institutional dimension of
the strategy of damaging criticism (see Report of Spanish Democracy, 2007,
Chapter 1) known as ‘crispación’. During the last two socialist legislatures, the PP
has tried to deny the legitimacy of the Government in various ways. They
fomented the conspiracy theory about the terrorist attacks of March 11th 2004,
and accused the President of complicity with ETA and pursuing the break-up of
Spain. The PP also refused to collaborate with the Government’s efforts to
confront the financial crisis. One of the strands of this strategy affects the
institutional dimension of the system: the PP has used the CGPJ and the TC as
another political tool of opposition. The right has tried to compensate for their
electoral weakness with illegally maintaining their majorities in the CGPJ and the
TC.

It is no wonder, therefore, that the controversial ruling on the Statute of Catalonia
has led to a deep crisis concerning the authority of the TC. In fact, the composition
of the Constitutional Court that delivered the ruling was artificial: a result of the
failure of the mechanisms provided by the Constitutional for its renewal. This is not
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to say that the composition of the Court regulated by the Constitutional (renewal
by thirds, with a fixed-term mandate) has any special properties, rather, once
established, these regulations should operate consistently all the time. This means
that conservatives and progressives will win or lose influence according to an
accepted and fixed mechanism. The problem of altering the application of the
norm is that the content of a Constitutional Court decision can be attributed to
manipulations that led to a majority in the TC, which was not determined by its
proper regulations, but by a political strategy. This is what has happened with the
TC’s ruling on the Statute of Catalonia. Given these events, it comes as no surprise
that some sectors are questioning whether there is any point to the TC retaining
the monopoly it enjoys regarding the interpretation of the Constitution. If the
procedures established for the TC are not respected, why should the Constitutional
Court have the last word in a political conflict such as the Catalan Statute?

Appendix
Table A1
Evolution of the majorities of the Constitutional Court

Year
Progressives

Constitutional Court

Government

Conservatives Consensus

Majority

Conservative
Progressive
Tied

•

If a change of Government occurred in the first six months of the year, the new
Government has been used in the classification; if the change occurred in the
last six months, the Government included in the classification is the old one.

Source: Author’s own calculations
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Fourth annual rating of Spanish Democracy

1. Introduction
Every year since 2008 - coinciding with the beginning of the economic
crisis and the end of the first term of Prime Minister Rodríguez
Zapatero - a group of experts have been evaluating and rating the
quality of Spanish democracy, employing the methodology developed
at the Human Rights Centre at Essex University (UK). This measurement
attempts to discover the extent to which democratic institutions and
national political actors correspond to the ideals of representative
democracy. The democratic ideals which underpin this programme rest
on two basic principles of democratic theory: 1) citizens’ control over
politicians and policy decisions, and 2) equal access to the political
arena for all so that this control can be exercised.
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Since its inception, the study has also sought to enrich public debate by
contributing new data and accurate information on the quality of our democracy. It
aims to promote good democratic practices and the necessary institutional
reforms, as well as providing guidance to the various levels of governments to help
rectify the deficiencies identified in the assessment. Repeating the same
questionnaire every year allows us to monitor and measure the impact of policy
measures on the themes contained in the analysis.

The assessment has been made by experts - mainly academics - awarding a mark
between 1 and 10 for their degree of agreement with various indicators measuring
different components of democracy. The 57 indicators are grouped into 5 distinct
areas: a) citizenship, laws and rights; b) political representation and elections; c)
governance and accountability; d) civil society and participation; and e) foreign policy.
Breaking-down the democratic system into 5 areas, 11 fields and 57 indicators gives a
complete and detailed view of how democracy works in Spain. By measuring each
component of the democratic system, we can detect and locate its strengths and
weaknesses.

The average assessment of the quality of Spanish democracy in 2011, based on the 57
indicators, has fallen below six points for the second year running, and currently stands
at 5.9%. Comparing the survey data of 2010 with that of 2009, we see that the rating
of 22 of the 57 indicators has dropped. Furthermore, comparing the results with those
obtained in 2008, there are now 38 indicators with a worst score than those registered
at the end of Rodríguez Zapatero’s first term. However, there are certain caveats that
qualify this overall view.
If we analyse the data more carefully, we see that most changes during the past four
years have been insignificant.

There are few novelties in the 2010 evaluations, but they are worth noting. The
international sphere, which measures the quality of democracy in international
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relations and national independence, has deteriorated significantly. Experts warn of
the damage to Spanish democracy caused by the Government’s failure to introduce
policies uninfluenced by economic powers and international institutions. This implies
that citizens could feel less represented if they think that political decisions affecting
their interests are made far away from a public sphere where they can exert influence.
In summary, the survey demonstrates that the problems of Spanish democracy
continue unchanged: apart from the electoral process, the quality of political
participation is poor, and the system is unable to deal with political corruption.

Table 1

Areas and fields of democratic assessment

Area

Field

A. Citizenship, laws and rights
A.1. Citizenship
A.2. Rule of law
A.3. Civil and political rights
A.4. Economic and social rights

B. Political representation
B.1. Free and fair elections
B.2. Democratic role of the political parties

C. Governability and accountability
C.1. Controls on Government
C.2. Government action
C.3. Absence of corruption
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D. Civil society and participation
D.1. Media
D.2. Political participation

E. International

E.1. Democratic international
relations

Source: Author’s own data

In the following pages, we will present the general results obtained from each area
and field, highlighting the most important changes that have occurred over the
past four years.

2. General results
This year the experts gave Spanish democracy a rating of 5.9% (Graph 1).
Compared with 2008, this score represents a fall of 3 decimal points, albeit with a
slight improvement over last year’s rating. The area that covers citizenship, laws,
and political and social rights stands out for obtaining above-average scores - as it
does every year. The score for the rule of law and basic rights for all citizens
remains high at 6.8, surpassing last year’s assessment. Political representation is
the second most valued area (6.4) and may be explained by the high regard for the
fairness of the electoral process. However, it should be noted that the experts are
increasingly questioning this fairness, which explains why its score has fallen by
three tenths of a point since 2008.
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Graph 1
Evolution of Spanish democracy by areas (2008-2011)

Scale of democracy
Governance and accountability
Citizenship, laws and rights
Civil society and participation
Political representation
International

Evaluation of the areas by year

Source: Author’s own calculations

The two areas that received the worst evaluations and have always scored below
the average since the start of the survey are civil society and governance. 2010
proved to be no exception. Once again, the experts awarded a fail mark (4.8) to the
role played by civil society in Spanish democracy and governability just scraped
through with a pass mark (5.1), almost replicating the score awarded in 2008.
Despite this, the rating of civil society is higher than it was four years ago and
exceeds last year’s score by three tenths. Later in this chapter we will explain why
this improvement appears to be based on a more positive image of the media and
the political control mechanisms available to the public. The area of governance including control over government, the absence of corruption, and the Executive’s
ability to develop policy - has fallen by half a point since 2008. However, largely
thanks to the positive evaluations that the experts gave to the functioning of
control mechanisms over the Executive, Parliament’s capacity to hold the Executive
to account as well as an improvement in the Government’s explanation of their
policies have meant that the scores in this area have not worsened over the last
year.
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Finally, we must highlight the decline of the score in the international area.
Previously, this area had always been amongst the three most highly rated –
always scoring above 6 – but this year’s score has dropped to a 5.5. Since 2008, the
assessment of the quality of international relations has deteriorated significantly,
losing almost one point. Although the decline has been gradual, this year’s fall has
been the biggest. Perhaps this can be explained by some significant events that
occurred during 2010, such as the dispute with the Polisario Front, Wikileaks and,
above all, from May onwards, the change in Government economic policy due to
pressure from the European Union. In a democratic system, citizens should
determine who has the authority to take decisions on their behalf. During the last
year, decisions have been taken in terrains over which the electorate have had no
control and no influence.

Graph 2
Evolution of Spanish democracy (average and dispersion)

Citizenship
Representation
Governance
Civil society
International etc......

Source: Author’s own calculations
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In Graph 2, we see204 not only how the average scores awarded by the experts for
each area of democracy have evolved, but also the degree of consensus. The more
polarised the opinions, the longer the box-plots of each of the areas. The
assessment of civil society is where expert opinion was most polarised. In
particular, opinions were extremely diverse on the subject of the media: half
considered that the independence and pluralism of the media had improved, while

204

A simple form to present the results of this study is by the use of diagrams

known as box-plots. In a box-plot the central box represents three quartiles of the
distribution. A variable has three quartiles. Quartile 1 is the case value that leaves
25% of the cases below, and the other 75% of the cases above the quartile. Quartile
2 (or the middle quartile) is the case value that leaves 50% below and 50% above
(i.e. it divides the distribution falls into two equal parts). Finally, the third quartile is
the case value that has 75% of the cases below and the remaining 25% cases above
the quartile.
Given that the box-plot corresponds to the three quartiles, it represents the
evaluations of the middle 50% of the scores (the inter-quartile range, or the
difference between quartile 3 and quartile 1, shows us which two values the middle
50% lies between).
Two lines, with a maximum longitude of 1.5 times the inter-quartile range, project
from the upper and lower extremes of the boxes. If a case falls beyond the distance
marked by these two lines it is called an outlying or deviating case, and is
represented by a point which falls outside both the box and the lines projecting from
the box.
The main advantage of these box-plots is that they provide information for both the
central values of the variable, and their degree of dispersal. The degree of dispersion
tells us the extent of agreement amongst our experts at the time of the evaluation;
the smaller the box, the greater the agreement amongst our experts, and, conversely,
the longer the box, the greater the disagreement.
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the other half awarded a fail score to this field. In addition, disagreement amongst
the experts has increased slightly in the international arena of democracy.

Thanks to the methodology employed each year in the elaboration of the survey, it
is possible to present a temporal analysis of those fields where the variation is
most noticeable. These differences enable us to discover the strongest and
weakest fields in our democratic system. Firstly, we see in Table 1 that the ranking
of the twelve indicators that were least valued in 2008 have now altered
significantly. While the prime problem of our system during the first stages of the
survey concerned the equality of access to power, by 2010 this indicator scored 3.8
and had become the fifth problem. In addition, dimensions such as the
independence of the media have improved - in 2008 it appeared as the fifth
problem, but now ranks as the eleventh. Another interesting feature of Table 1 is
the emergence of a new black spot: Spanish Government’s relations with
international organisations. Experts negatively assessed a potential lack of
transparency in some international issues - demonstrated by some of the Wikileaks
diplomatic cables - as well as a loss of political control, especially within the EU. In
any event, Table 1 shows that there is a convergence between the perceptions of
our experts regarding the endemic problems of our democracy and that the
problems have remained largely unchanged since 2008. They include political
corruption, a lack of political independence with respect to economic interests, the
remoteness of political representatives in relation to those whom they represent,
and unequal access to positions of political power.
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Table 1
Principal deficiencies of Spanish democracy 2011

Score 2011

Ranking of problems, 2008

No international interference in national politics
Absence of corruption
Economic independence of political power
Accessibility of political representatives
Equal access to power
Principle of international cooperation
Public participation in civic life
Pursuit of corruption
Cooperation between levels of government
Accessibility of political parties
Responsible media
Parties’ independence from economic interests

Source: Author’s own calculations

Table 2 indicates the main strengths of our democracy, according to our experts in
2010, and compares them with their ranking in 2008. Thus, we find that there is
unanimity about the quality of electoral processes, which has invariably ranked
first or second since 2008. There are, however, some interesting variations. For
example, religious freedom rose from fifth place in 2008 to third place in 2010,
despite the failure of the reform of the Religious Freedom Act that the Government
unsuccessfully tried to pass this last year. It is also striking that trade union
freedom fell from third place in 2008 to seventh in 2010, probably due to the
labour unrest experienced in the latter year. Finally, minority rights, which
occupied ninth place in 2008, dropped to thirteenth in 2010, possibly because of
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the debate surrounding the issue of the ban on religious clothing such as the burqa
or hijab.

Table 2
Principal strengths of Spanish democracy 2011

Score 2011
Ranking 2008

Free and fair elections
Freedom of vote
Freedom of religion
Freedom of association
Right to live as one chooses
Freedom of expression
Trade union freedom
Health protection
Compliance with European obligations
Freedom of language
Stable governments
Civil servants’ compliance with the law
Peaceful co-existence between social groups
Minority rights
Respect for international law
Freedom of political parties

Source: Author’s own calculations
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3. The quality of democracy: results by fields
Between the five areas of the quality of our democracy and the fifty-seven
indicators, the methodology of the democratic audit established twelve fields of
measurement.

The first area – citizens, laws and rights – is broken-down into four fields:
citizenship, which mainly measures the degree of inclusion in a democracy; the rule
of law, which measures how much the behaviour of representatives and those
represented conforms to the law, and whether the laws are implemented and
developed according to the established framework; civil and political rights, which
examines the protection of basic human rights, such as freedom of expression,
association and access to information; and lastly, the area of economic and social
rights, which measures inequalities and the provision of basic goods, such as
health, education and work.

The second area – political representation – contains two fields: free and fair
elections, which focuses on the freedom, fairness and impartiality of the electoral
process, and the democratic role of political parties, which evaluates the quality of
parties’ ability to represent the interests of the electorate.

The third area – governance and accountability – provides data on three different
fields: Government action and its ability to implement public policy; the system’s
capacity to control Government action; and finally, the level of corruption in the
political sphere.

The fourth area of civic society measures the quality of the means of
communication and the level and type of political participation. Finally, the fifth
area measures the presence of democratic values in international relations.

372

Graph 3
Evaluation of Spanish democracy by fields (2011)

Citizenship
Economic & social rights
Control over government
Role of the media
Rule of law
Free & fair elections
Government action
Political participation
Civil & political rights
Democratic role of parties
Absence of corruption
International activity

Source: Author’s own calculations

Examining the scores of each field, we find that the only one in which Spain
achieves a moderately high evaluation is the defence of civil and political rights
(7.8). The scores awarded to the extension of citizens’ rights (6.5), compliance with
the rule of law (6.2), the defence of social and economic rights (6.9) and control
over Government are also higher than average. At the other extreme, the fields
where the lowest scores are concentrated and the only ones not to achieve a pass
mark are those that measure the absence of corruption (3.5), and political
participation (4.4).

If we make a dynamic analysis of the performance of each field since 2008 (Graph
4), we find that the one that has deteriorated the most in Spain is the international
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dimension of democracy (5.5). This field covers the promotion of human rights and
democracy beyond our borders and Government’s ability to develop its political
programme without international interference. This is the only field that has lost a
whole point in just four years. The other three significant losses – more than half a
point – have occurred in the fields measuring the absence of corruption, the ability
of the Government to implement its policies, and the quality of the Spanish
electoral process. The only two fields that have improved in the last four years and only slightly - are precisely those normally least valued, namely: the media and
the quality of political participation.

Graph 4
Evolution of the quality of Spanish democracy by fields (2008-2010)

E - Democratic international relations
B1- Free and fair elections
B2 – Democratic role of parties
A1 – Citizenship
C3 – Absence of corruption
A4 –Economic and Social rights
A2 – Rule of law
D1 –Media
C2 –Government action
C1 – Control over government
A3 – Civil and political rights
D2 – Political participation

Variations in the measurements 2001-2008

Source: Author’s own calculations
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3.1.

Citizenship, laws and rights

One of the essential democratic values is respect for minorities and the
development of an institutional design that allows for the peaceful co-existence of
different interest groups within the same territory (Table 3). In this regard – and
according to our experts – the Spanish democratic system is in good health, and
tensions between different social groups, despite the worsening of economic
conditions prompted by the crisis, are declining. One of the consequences of this is
that there has been a substantial reduction of tension regarding the territorial
debate in Spain. The last serious assault on the boundaries set by the Spanish
Constitution was made by the Basque nationalist Party (PNV) in their Plan
Ibarretxe, which resulted in the loss of their majority and their control of the
Basque government. In Catalonia, the Constitutional Court (TC) ruling on the
Statute of Catalonia was challenged by a large demonstration in 2010, but the
regional elections gave a large majority to the regional party, Convergencia i Unió,
which has no short-term plans to call a referendum on Catalan independence. This
indicator is one that has improved the most in recent years, causing some
embarrassment to the PP because of the prognoses they made some years ago
about the danger of the break-up of Spain.
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Table 3
A. Citizenship, laws and rights

1. Citizenship

A.1.1. Consensus on frontiers
A.1.2. Minority rights
A.1.3. Citizens’ rights
A.1.4. Co-existence of social groups
A.1.5. Territorial co-existence

Source: Author’s own calculations

The rule of law guarantees that all citizens comply with the law and that political
power defends the arbitrary nature of the law and fair trial for all. Laws are the
expression of the parliamentary majority, and democracy is based on compliance
with the rules developed and approved by the majority. The functioning of the rule
of law (Table 4) has received one of the highest scores from the experts, although
with some minor setbacks compared with the situation four years ago. One of the
fields where improvement is necessary concerns the protection of the right of
equality before the law. A good democracy ensures that all citizens are equal
before the law, regardless of their economic, social or political position. Whilst
most of the indicators on the rule of law receive a score between 6 and 7, equality
before the law only just scrapes a pass mark, and its score has suffered a slight
decline since 2008. According to our study, and even taking into account the
proverbial Spanish lack of faith in the legal system, this topic provides the one grey
area in the functioning of the rule of law.
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Table 4
A. Citizenship, laws and rights

2. Rule of law
A.2.1. – Compliance with the law
A.2.2. – Civil servants’ compliance with the law
A.2.3. – Independence of judges
A.2.4. - Equal access to justice
A.2.5. – Impartiality of penal law

Source: Author’s own calculations

Year after year, the experts have awarded the highest score to the field of civil
and political rights (Table 5), and this has not changed over the last four years.
This should come as no surprise given the high respect for freedom of
expression in Spain. The defence of the freedom of expression has reached
such a point in Spain that the voicing of anti-democratic views is tolerated
provided it does not advocate violence. It was possible to observe the extent of
the guarantee of this right when a party (Plataforma per Catalunya) with clearly
racist and xenophobic ideas proscribed by the Constitution participated in the
latest Catalan elections. Religious freedom is one of the indicators most highly
rated by citizens. Despite frequent complaints from the Episcopal Conference
about the treatment of Rodríguez Zapatero’s Government towards Catholics,
and the Catholic Church in particular, it is an objective fact that, even though
Spain is a secular state, its attitude towards the Church has been exceptionally
respectful. Not only are the rights of the Catholic Church protected, but also
the religious freedom of other religions. In 2010, a Muslim party was formed in
Spain (PRUNE) and had no problems in registering with the Ministry of the
Interior. The experts appear to support the view that there is no need for the
reform of the law on religious freedom proposed by the Government and later
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withdrawn due to their inability to reach a consensus with the PP. The aim of
the reform was to amend the law so that it would be more representative of
the religious pluralism that exists in Spain, as well as to remove all religious
symbols from public domain.

Table 5
A. Citizenship, laws and rights

3. Civil and political rights

A.3.1. – Protection of freedom of expression
A.3.2. – Protection of free association
A.3.3. – Protection of religious freedom
A.3.4. – Freedom of language
A.3.5. – Freedom to choose where to live

Source: Author’s own calculations

Economic and social rights have not suffered significant cuts over the past four
years. The experts, like the public, have traditionally had more confidence in the
State’s ability to protect the health of the citizens (7.5) than in the quality of
education offered by the public authorities (6.5). The right to health and education
have received virtually the same rating as four years ago. However, the
performance of the indicator that measures respect for workers’ rights diverges
from the rest. In only four years, this indicator has fallen by more than half a point,
to below 6. The economic crisis has left many citizens without jobs and the
unemployment figure in 2011 is above the 4 million mark. There are provinces in
Spain where unemployment affects 30% of the workforce. Until May 2010, many
believed that the Government was doing everything to ensure that the weakest
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and the lower-paid would not be the ones to pay for the crisis. When Parliament
finally approved the labour reform, the main trade unions considered that it
represented the most important loss of labour rights since democracy was
established in Spain. The new law allows loss-making companies to dismiss workers
more easily and to offer lower salaries to the workforce in particular sectors than
those agreed by collective bargaining negotiations. Expert opinion barely reflects
this, and the score for this indicator has only dropped one decimal point compared
to the previous year. However, it is important to note that the decline in the
indicator of respect for workers’ rights had a greater impact on the experts’
opinion at the start of the crisis than it did during the last year.

Table 6
A. Citizenship, laws and rights

4. Economic and social rights
A.4.1. – Health protection
A.4.2. – Guaranteed education
A.4.3. – Respect for workers’ rights
A.4.4. – Trade union freedom

Source: Author’s own calculations

3.2.

Political representation

In Spain, elections are free and fair, without coercion or intimidation. Nobody
doubts the fairness of the electoral process. The experts have no hesitation in
awarding this area one of its highest scores, almost a 9 (Table 7). However,
although

we

can

dismiss

the

existence

of

any

problems

with

the

representativeness of our democracy, two indicators have suffered major setbacks
in the last four years, falling by more than a point. The two indicators are related:
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both measure the extent of the equality of votes in the electoral system, and the
degree to which Parliament reflects the diversity of the electorate. The 2008
election demonstrated once again the injustice of the existing electoral rules in
relation to medium and small-size national parties, for example, Izquierda Unida.

Table 7
B. Political representation

1. Free and fair elections

B.1.1. – Freedom of vote
B.1.2. – Fair elections
B.1.3. – Electoral equality
B.1.4. – Guaranteed media access
B.1.5. – Equality of Vote
B.1.6. – Representative Parliament
B.1.7. – High electoral participation

Source: Author’s own calculations

In the field of political parties (Table 8), the survey demonstrates the strength of
public feeling about the quality of Spanish political parties. This has hardly changed
over the last four years and continues to represent two of the most troubling
aspects of our democracy: the lack of independence of the parties with respect to
economic interests, and the unjustifiable distance that separates parties from
citizens.

Table 8
B) Political representation
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2. Democratic role of the parties
B.2.1. – Party freedom
B.2.2. – Stable governments
B.2.3. – Effective opposition
B.2.4. – Independence of the parties
B.2.5. – Parties’ proximity to public

Source: Author’s own calculations

3.3.

Governance and accountability

This area, together with the role of the media, has improved the most since last
year (Table 9). It is widely accepted that the capacity of the system to control
governments is one of the central issues of this democratic audit. On one hand, it is
necessary for governments to be accountable for their actions, implying the need
for established mechanisms to ensure transparency. In Spain, according to those
interviewed, government statistics meet the criteria of objectivity and
transparency. From October 2010, the Government changed its manner of
communicating with the public by replacing its spokesperson. The new
Government spokesperson, Alfredo Pérez Rubalcaba, is especially highly valued for
his communication skills and his understanding of political accountability. On the
other hand, Parliament has played an important role in this legislature, very clearly
demonstrating its ability to block legislation presented by the Government (for
example, the so-called Ley Sinde) and its power to demand explanations (for
example, in the case of the crisis with Morocco over its policy towards the
Sahrawi). This situation, brought about by the existence of a minority Government
without stable coalitions, has revitalised the role of the Spanish Parliament as the
controller of Executive action.
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Table 9
C) Governability and accountability

1. Control of Government

C.1.1. – Parliamentary powers
C.1.2. – Transparency of information
C.1.3. – Budgetary transparency
C.1.4. – Government Accountability

Source: Author’s own calculations

The grey areas in governance stem from the inability of various Governments to
implement policies that address the fundamental problems of our society. Over
these four years, this area has become one of the three worse rated by the experts
in our democratic audit (Table 10). It has dropped from a score of 6.4 in 2008 to a
5.4 in 2011. One possible explanation for this devaluation is the difficulties that the
Government has had to face in curbing the rise in unemployment. However, this
indicator may also be related to the general inability of politicians to deal with a
global economic crisis. Another dimension that failed to achieve a pass mark in any
of the various surveys relates to territorial cooperation. As shown in Table 10, the
scores given to this indicator by the experts range from 4.5 (2008) to 4.3 (2010).
Probably the explanation for this repeated fail mark is the persistence of various
challenges that the territorial model has had to confront in recent years. These
challenges have ranged from statutory proposals brought before the Constitutional
Court to tensions between Central Government and the regional authorities
concerning the ability to contain deficits.
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Table 10

C) Governability and Accountability
2. Government action

C.2.1. - Ability to govern
C.2.2. – Efficiency of public services
C.2.3. – Effectiveness of regional & local authorities
C.2.4. – Regional & local authority responsibility
C.2.5. – Cooperation between levels of government

Source: Author’s own calculations

Within the area of governance, the field of the absence of corruption is the only
one that failed to obtain a pass mark in any of the four years (Table 11). Year after
year, negative values, ranging between 3.8 (2008) and 3.2 (2011) have been
registered. Although in the past year the Caso Gürtel (which affected the main
regional authorities governed by the PP) has all but disappeared from the political
agenda, we have seen the development of the Caso Palau, revealing how senior
politicians of the CiU collected commissions from various constructors for awarding
them major public work contracts. The trial of the Caso Pretoria, affecting the PSC
leadership, has also continued, disclosing how fraudulent urban reclassifications
served to swell the personal fortunes of mayors and councillors of the CiU and the
PSC. The PP experienced another growing corruption scandal in its ranks relating to
the regional government of the Balearic Islands. The tentacles of the Caso Palma
Arena finally reached the former PP minister, Jaime Matas, who had to pay a bail of
3m€ to avoid being held in prison after he had been found guilty of embezzling
more than 50m€ (the difference between the price paid for the construction of the
velodrome and its actual cost). Although new scandals appear each year, ending
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with the protagonists facing trial, experts continue to believe that corruption is
insufficiently investigated and prosecuted in Spain. This fact is illustrated by the
scores for prosecution and corruption policies, which have fallen by five tenths
since 2008.

Table 11
C. Governance and accountability

3. Corruption

C.3.1. Absence of corruption
C.3.2. Economic independence of political power
C.3.3. Prosecution of corruption

Source: Author’s own calculations

3.4.

The dimension of civil society

Within the area of civil society, the field measuring the quality of the media has
experienced interesting variations. These are shown in Table 12. To begin with, for
the first time since 2008, the experts awarded a pass mark to the independence of
the media in relation to political power. Secondly, the pass mark regarding the
plurality of information was consolidated. Thirdly, there was a significant increase
in the indicator relating to the responsibility of the media compared to the
previous year.

What explains these scores? Possibly, the experts took into account the fact that
during 2010 none of the media fully supported the policies developed by the
national Government. This shift was more noticeable after May 2010, when the
Government approved a package of measures to contain the deficit, including
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sensitive cuts in social areas. Newspapers such as El Publico, which previously had
explicitly defended the management of Rodríguez Zapatero, began to be critical of
Government decisions. Another factor that might have swung the balance was the
idea that there had been an improvement in the independence and quality of
public television. Audience surveys have shown that national public television is
the preferred means for citizens to receive political information. This
transformation of public television was one of the priorities of the first legislature
of José Luis Rodríguez Zapatero and since the new legislation RTVE has become an
example of impartiality and professionalism.

On the other hand, an improvement in the tone of the criticisms in various
newspapers against the Government compared to previous years may explain the
higher scores awarded by the experts to the indicator on the responsibility of the
media. Finally, there has been confirmation of an improvement in the indicator on
the plurality of information. However, it should be mentioned that at the time of
the survey there were few details about the merger between Telecinco and Cuatro
and, above all, the disappearance of the news and political analysis channel, CNN+.

Table 12
D. Civic society and participation

1. The media
D.1.1. – Media’s independence from political power
D.1.2. – Media pluralism
D.1.3. - Press freedom
D.1.4. – Responsible media

Source: Author’s own calculations
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Lastly, for yet another year the field of political participation is the least valued by
the experts (Table 13). The Spanish problem of low participation in associations
and social movements is well documented, together with the public’s reluctance to
contact representatives. Mechanisms to involve citizens in political activity do not
appear to be effective. The interviewees consider that equal opportunities to gain
access to positions of political power do not prevail in Spain , and that social groups
with less resources are under-represented. Moreover, if we observe the temporal
evolution of the data, the indicators remain relatively constant throughout the
years of the survey. Undoubtedly, a lack of interest in politics and little
involvement in public affairs has dominated in Spain since the consolidation of
democracy - a fact that is confirmed by other surveys on participation. This
situation has not improved in recent times, and nor has any progress been made in
the development of innovative techniques that might attract citizens to participate
more enthusiastically in politics.

Table 13
D. Civic society and participation

2. Political participation
D.2.1. – Independent associations
D.2.2. – Civil participation
D.2.3. – Women’s participation
D.2.4. – Equal access to power
D.2.5. – Access to representatives

Source: Author’s own calculations

3.5.

The international dimension of democracy

The most noticeable deterioration of democracy that has occurred this year has
been in the international area (Table 14). For the first time since the beginning of
the audit, the lack of independence of Spanish political power from international
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pressure has received a negative score. During the last year, news about the
pressures exerted on Spain from financial markets and other more powerful
countries within the EU has occupied the main press and television headlines. In
fact, the two most decisive economic measures taken by the Spanish Government
– those presented in May and December 2010 – were introduced as a response to
international pressure, notwithstanding the fact that they were contrary to the
PSOE’s 2008 electoral programme that put them in power. In May, the
Government itself acknowledged that the lowering of civil servants’ salaries and
the freezing of pensions was the only possible response to market speculation on
national debt. The same argument was used in December 2010 when the
withdrawal of subsidies for the long-term unemployed, the privatisation of airport
management and the lowering of taxes on small businesses was announced. If
policies are no longer connected to the electoral process, but respond simply to
initiatives from institutions or companies that are beyond the control of the public,
then elections will stop being a useful means for the political system to express
citizens’ preferences. The experts are clear that the worst news for the quality of
Spanish democracy has come from abroad, and that this development has made it
very difficult for the Government to carry out its own independent projects.

However, the independence of political power is not the only indicator in the
international arena that has deteriorated drastically over the past year. The
promotion of human rights abroad, which had been one of the main pillars of the
first legislature of Rodríguez Zapatero, dropped one point this year, representing
the sharpest decline of all the 57 indicators of democracy. We believe three factors
have influenced the deterioration of Spain’s image as an important defender of
human rights abroad. These are the revelations disclosed by Wikileaks, which have
challenged many of the official versions voiced by Spanish diplomacy; the
continuing presence of Spanish troops in Afghanistan, and the lenient policy
towards countries with doubtful democratic models, such as Morocco, Equatorial
Guinea, China, Venezuela and Cuba.
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Table 14
E. International dimension of democracy

E.1.1. – No international interference
E.1.2. – Principle of international cooperation
E.1.3. – Respect for international law
E.1.4. – Compliance with European obligations
E.1.5. – Promotion of international rights

Source: Author’s own calculations

Conclusions

If we examine the evolution of some of the indicators on the political situation in
Spain, it appears that the pass scores on the quality of democracy awarded this
year by the experts pertain to the democratic system of another country. The
confidence of the public in the main political agents: the Government and the
opposition, has never before been so low. This is the first year that the political
class has been classified as one of the three major problems in Spain and there has
been a general strike against Government policies. However, the quality of a
system does not only take into account the behaviour of its principal actors: they
are replaceable via the electoral process. Our survey measures other fundamental
components of the quality of democracy, such as the rule of law, free and fair
elections, respect for human rights, the peaceful co-existence among different
social groups and respect for minorities. Because there has not been a reversal in
some of the areas considered essential for a good quality democracy, the rating of
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Spanish democracy has not worsened in the last year. However, some significant
changes have adversely affected the quality of Spanish democracy:

1. The quality of democracy in the international field has suffered a sharp decline.
Possibly, this is due to the ceding of sovereignty realised last year by Rodríguez
Zapatero’s Government in response to pressure from the international financial
markets and European institutions. The Spanish Government agreed to cut
public spending even though this was contrary to the electoral programme that
gave them victory in the 2008 elections. Representative democracy is based on
the incorporation of citizens’ preferences via regular elections. If political
decision-making is taking place in areas outside the control of citizens then
democracy loses its raison d’être.
2. In the same vein, there was a slight decrease in the perceived ability and
autonomy of the Government. Undoubtedly, this was influenced by pressures
emanating from the European Commission, the International Monetary Fund,
the USA, the Bank of Spain, the Constitutional Court and the regional
governments of the PP. Examples of this lack of autonomy by Central
Government, despite a lull during Spain’s presidency of the EU in the first half
of 2010, have been manifest.
3. The third significant change - this time, positive - has been the revival of the
media as an essential institution for controlling Governments. In a year when
the economic crisis has adversely affected most media groups, experts have
awarded significantly higher scores to the independence and plurality of the
media.
4. Although in the past year the Government has passed a labour reform
cheapening dismissals, trimming the wages of civil servants and freezing
minimum non-contributory pensions, the indicator relating to the protection of
workers’ rights did not experience any sharp decline compared to the previous
year. Nevertheless, since 2008, the deterioration of this indicator has been
significant.
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5. Finally, we should stress that the main problems of our democracy remain the
same as four years ago: political corruption and the lack of citizens’
participation in the public arena. Experts awarded very low scores to the
current mechanisms to detect and prosecute corruption. The fact that political
parties are subject to the interests of large economic groups appears endemic
in our system. The problem of participation is not only caused by the paucity of
political culture in Spain but is also related to the existing mechanisms within
the system for facilitating public participation.
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APPENDIX I
Methodological note

A detailed description of the study can be found in the Report on Spanish
Democracy-2008 (IDE-2008) where an explanation is given of the origin of the
project, its methodology and the selection of the sample. The questionnaire,
mailed and completed by internet, is identical to that of the last two years (IDE
2009 and 2010). IDE 2009 eliminated the request for an overall assessment of the
five areas. It also included five new questions taken from the CIS Study 2701 on the
quality of democracy in order to make a comparison between the opinions of the
experts and those of the public. The questionnaire is reproduced in Appendix II.

This year the sample was selected in a similar manner to last year’s. The original
sample of 325 experts was drawn mainly from the circles of political science and
sociology and - to a lesser extent - areas such as the economy, law, history and
journalism. From this sample of 325, 118 people answered the full questionnaire,
giving a response rate of 36%. The number of participants has been similar to last
year. 198 experts participated in some of the four surveys, and 40 participated in
all four. Consequently, these figures mean that 34% of those originally contacted
participated in the Report for 2011. The sample, like the population it attempts to
reflect, presents a certain gender bias. In 2008, 35% of respondents were women;
in the latest survey the percentage dropped to 31%. A similar trend has occurred
with the older experts in terms of age distribution. However, the proportion of
younger people responding has increased each year. Whilst in 2008, only 12% were
under 40; in 2011, the percentage rose to 24%. Conversely, the proportion of those
born before 1960 fell from 64% in 2008 to 48% in 2011, although in this case, the
transformation began in 2009 when the sample was extended to people listed in
the bulletins of the Federación Española de Sociología (FES) and the Asociación
Española de Ciencia Política (AECPA).
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There is also some territorial and ideological imbalance compared to the overall
population. The great majority of respondents were born in Madrid (33%), with
17% in Catalonia, 13% in Andalusia, and 10% in the Basque country. These
percentages would not be very dissimilar if the region of residency were
substituted for that of birth. Madrid is the region of residence of 44%, followed by
Catalonia with 13%, Andalusia 13% and the Basque Country with 7%.
On the other hand, only 14% of respondents ranked above 4 on the ideological
scale from 1 to 10 (where 1 signifies ideologically left-wing, and 10 ideologically
right-wing), i.e. placed themselves at the centre or on the right; and 53% of the
participants of the survey stated that they had voted for the PSOE in the 2008
elections.
The fieldwork was once again undertaken by the Laboratorio de Encuestas de la
Universidad de Salamanca (LETTI).

392

Appendix II
The Questionnaire on the functioning of Spanish democracy

Presentation

Under the auspices of the Informe sobre Democracia en España, edited by the
Fundación Alternativas, the University of Salamanca is producing a quantitative
study using the methodology of the Democratic Audit developed at Essex
University. You have been selected as an expert to give your opinion on the
functioning of democracy in Spain. We would greatly appreciate your participation.
If you complete the questionnaire – and if you were willing – we would include
your name amongst the list of participants. Independently of this permission we
would also like to send you a small gift in recognition of your effort and
collaboration.

In addition, and strictly according to the laws on the secrecy of statistics and the
protection of personal data, we guarantee the total anonymity and secrecy of your
replies. Once the information has been recorded in an anonymous form, individual
identification will be immediately destroyed.

The questionnaire on the functioning of democracy
Below we offer the statements relating to the functioning of Spanish democracy,
grouped into five categories, and based on the criteria selected by the Human
Rights Centre at Essex University (UK). The five categories are: a) Citizens’ rights
and the rule of law; b) political representation; c) governability and political
responsibility; d) the participation of civil society and e) the international
dimension of Spanish democracy. We ask you to evaluate each statement on a
scale of 0 to 10 according to the degree that Spanish society and politics
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approximate to these concepts of an ideal democracy. A zero indicates that Spain is
a far from experiencing the objective of the statement, and a 10, on the contrary,
reflects that the completion of the objective is optimum.

Questionnaire
Citizenship, laws and rights
1. There is consensus regarding the configuration of the state frontiers as
defined in the Constitution.
2. The rights of ethnic, cultural, religious and sexual minorities are protected.
3. The citizenship rights of all of those living in Spain, irrespective of their
nationality, are recognised.
4. The institutional design of Spanish democracy allows all social groups to live
peacefully together.
5. The institutional design of Spanish democracy allows all territorial groups to
live in peace together.

Rule of law.
6. Compliance with the law is observed throughout the nation.
7. Civil servants respect the law in the fulfilment of their duties.
8. Judges exercise independence in the fulfilment of their duties.
9. Equal access to justice is guaranteed for all citizens.
10. Penal law is applied impartially.

Civil and political rights
11. Freedom of expression is sufficiently respected.
12. Freedom of association and reunion is sufficiently respected.
13. Freedom of religious practice is sufficiently respected.
14. The right of citizens to speak their own language is sufficiently respected.
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15. The right to chose one’s own life-style is respected.

Economic and social rights
16. The citizens’ right to health is guaranteed by the public authorities.
17. The right to a decent education is guaranteed by the State.
18. The rights of workers are respected by the employers.
19. Trade unions, professional associations and other such bodies are free to
organise and represent the interests of their members.

Political representation

Free and fair elections
20. Citizens are free to exercise their right to vote without coercion or intimidation.
21. The electoral process is free and fair.
22. Political parties can participate in elections under equal conditions.
23. The access of candidates and political parties to the means of communication is
guaranteed.
24. The vote of each citizen is of equal value.
25. Parliament reflects the diversity of the electorate.
26. There is a high level of participation in elections.

The democratic role of the political parties
27. Citizens may establish, organise and maintain political parties without legal or
institutional interference.
28. The party political system facilitates the formation of stable governments.
29. The parties in opposition contribute to the accountability of the government.
30. The system of financing political parties guarantees their independence from
private interests.
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31. Political parties are attentive to the concerns and interests of the people.

Governability and accountability
32. Parliamentary powers are sufficiently wide and effective for investigating
Government activity and demanding accountability.
33. Public access to reliable information is guaranteed by the publication of
trustworthy data and statistics.
34. The procedures for approving and applying the State budget are transparent
and democratic.
35. The Government is obliged to justify the activities it proposes.

Government action

36. The Government is capable of resolving the basic problems of society.
37. Public services meet the needs of their consumers.
38. Regional and local authorities have the necessary means and powers to fulfil
their responsibilities.
39. Regional governments and local councils are subject to democratic criteria of
transparency and accountability.
40. Cooperation exists between the different levels of government.

Corruption
41. Civil servants exercise objectivity in accomplishing their tasks without being
subject to political party dictates.
42. Political power is free from pressure from economic powers.
43. The Spanish institutional system detects and punishes cases of political
corruption.
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Civil society and participation

The means of communication
44. The media is free from political pressure.
45. The media reflects the plurality of public opinion.
46. The media has the freedom and capacity to denounce excesses of political or
economic power.
47. Citizens feel free from invasions of their privacy by the media.

Political participation

48. Voluntary associations, citizens’ organisations and social movements are free
from political pressure.
49. Citizens actively participate in voluntary associations and social movements.
50. The participation of women in political life is prevalent at all levels.
51. There is equality of access to political power for all social groups.
52. Political representatives are accessible to the public.

The international dimension of Spanish democracy

53. Political power is free from international interference, both economic and
political.
54. The relationships between political power and international organisations are
based on principles of transparency and cooperation.
55. The Government respects international law.
56. The Government fulfils its European Union obligations.
57. The Government supports human rights and democracy beyond its frontiers.
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General Questions (CIS Study 2701)
G1
People often have different points of view about which is the most important
characteristic of democracy. From the list below choose the characteristic which
you think is the most essential for a democracy (only choose one).

a) Regular elections
b) An economy which ensures a dignified salary
c) An impartial judicial system
d) Respect for minorities
e) Freedom of expression
f) None

G2
In general, do you feel very satisfied, fairly, somewhat, little, or not at all satisfied
with the way democracy functions in Spain?

a) Very satisfied
b) Fairly satisfied
c) Somewhat satisfied
d) Hardly satisfied
e) Not at all satisfied

398

G3
How much do you think that inequality in Spain has been reduced during the thirty
years of democracy?

a) A lot
b) Quite a lot
c) Somewhat
d) Not much
e) Not at all

G4

Below are a series of statements relating to the functioning of democracy. We
would like you to indicate your degree of agreement using a scale of 1 (totally
disagree) to 5 (totally agree).

a) The legal system should treat rich and poor the same
b) The electoral system benefits regional and nationalist parties
c) The Spanish electoral system prejudices small parties
d) Closed lists are anti-democratic
e) Parties choose their candidates by democratic procedures
f) There are an adequate choice of parties to vote for in elections
g) Governments base their decisions on the preferences of the majority

G5

Out of a 100 citizens how many would you say go about their daily business
respecting all the laws?
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Final questions

Finally, we would like to ask you five additional questions.

F1
Are you:
Male
Female

F2

What decade were you born in?

1920
1930
1940
1950
1960
1970
1980

F3

Which autonomous region were you born in?

F4

In what province do you currently reside?
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F5

As you know, when discussing politics it is customary to use the expressions left
and right. In which box below would you classify yourself?

Left 1 2 3 4 5 6 7 8 9 10 Right
Do not wish to answer

F6

Would you indicate whether you voted in the last general elections on March 9th
2008?
Voted
Did not vote
Do not remember
Do not wish to reply

F7

And would you indicate what party or coalition you voted for?
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To end the questionnaire, we would like to ask three additional questions.

Firstly, in your opinion, should any other important criteria be added for evaluating
the functioning of a democratic country?

Secondly, would you list anyone of acknowledged prestige whose opinion you think
should be included in a survey of this nature?

Thirdly, would you allow your name to appear in the list of those who have
contributed to this study, or would you prefer to remain anonymous?

Finally, if you would like to receive a gift for collaborating in this study, would you
please send an e-mail with the address where you would like it to be sent to the
following e-mail address: xxx@usal.es. We would like to remind you that whatever
your answers might be to the final questions, your individual opinion will remain
anonymous and only be published as part of a group statistic.
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Appendix III
List of participants who agreed to be cited

Lola Abelló
Ramón Adell Argiles
Fernando Aguilar
Miguel Ángel Aguilar
Susana Aguilar Fernández
Inés Alberdi Alonso
Manuel Alcántara Sáez
Francisco Aldecoa Luzárraga
Francisco Alvira Perea
Eva Anduiza Perea
Xosé Carlos Arias
Gonzalo Banjul
Roberto Barbeit
Lluis Bassets
Mª Teresa Bazo
Germá Bel
Jorge Benedicto
Juana Bengoa
Justo Beremendí
Eduardo Bericat Alastuey
Cristina Blanco
Roberto Blanco Valdés
Anselm Bodoque
Carlos Loix
Joan Botella Corral
Fermín Bouza Álvarez
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Cristina Brullet Tenas
Ignasi Brunet Icart
María Bustelo Ruesta
Antonio Bustos Gisbert
Rafael Bustos Gisbert
Miguel Cainzos López
Luis Alfonsa Camarero Rioja
Victoria Camps
Rafael Caparrós
José Luis Cascajo Castro
Antonio Jaime Castillo
Rafael Chaves
Elisa Chuliá Rodrigo
Cesar Colino
Xavier Coller Porta
Gabriel Colomé i García
Rafael Conde
Pilar Contreras
Ana Corral
Antón Costas
Henar Criado Olmos
Andrés de Blas Guerrero
Isabel de la Torre
Margarite de Luxán
Irene Delgado Sotillos
Mar Díaz Varela
Federico Durán
Rafael Durán Muñoz
Sebastián Escámez
Mariano Fernández Enguita
Pablo Fernández Vázquez
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Mónica Ferrín
Joan Font Fabregas
Robert Fishman
Joan Font Fabregas
Flavia Friendenberg
Carmen Gallástegui
Celima Gallego
Gema García Albacete
Fernando García Benavides
Ester García Sánchez
Antonio Garrigues Walker
Mónica Gelambi
Javier Gil
Enrique Gil Calvo
Juan Gimeno Ullastres
Carlos Gómez Bahillo
Cristóbal Gómez Benito
José Vicente Gómez Rivas
María Teresa González de la Fe
Mauro Guillén
Ander Gurrutxaga
Rodolfo Gutiérrez Palacios
Juan Miguel Hernández Sánchez
Diego Hidalgo
Angel Iglesias Alonso
Alberto Jiménez
Manuel Jiménez de Parga
Fernando Jiménez Sánchez
Santos Juliá
Ignacio Lago Peñas
Emilio Lamo de Espinosa
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Sebastián Lavezzolo
Sandra León Alfonso
Arturo Leyte
Jésus Lizcano
Iván Llamazares
Francisco J. Llera
Eduardo López Aranguren
Mario López Guerrero
Abel Losada
Jorge Lozano
Joan Marcet
Salvador Martí
Ignacio Martín Granados
Angel Martínez Glez. Tablas
Enric Martínez-Herrera
Óscar Martínez Tapia
Araceli Mateos Díez
Josu Mezo Aranzibia
Beatriz Mancó
Juan Montabes Pereira
José Ramón Montero Gibert
Laura Morales Díez de Ulzurrun
Javier Morales Hernández
M.Luz Morán Calvo Sotelo
Luis Moreno Fernández
Alonso Muñoz Pérez
Soledad Murillo de la Vega
Blanca Olías de Lima Gete
Pablo Olmos
Pablo Oñate Rubalcaba
Félix Ortega Gutiérrez
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Irene Palacios Brihuega
Ludolfo Paramio Rodrigo
Jaime Pastor Verdú
Alfonso Pérez Agote
Manuel Pérez Yruela
María del Mar Prieto Martínez
Ramón Ramos
Ferran Requejo Coll
Félix Requena Santos
Javier Rey del Castillo
Adela Ros
M. Antonia Ruiz Jiménez
Rubén Ruiz-Rufino
Carmen Sáez Lara
Vicente Salas
Leire Salazar
Olga Salido Cortés
Eduardo San Martín
M. Jesus Sansegundo
Miguel Satrústegui
Julio Segura
Felipe Serrano Pérez
Carlota Solé Puig
Joan Subirats i Humet
José Juan Toharia Cortés
Mariano Torcal Loriente
Teresa Torns Martín
René Torres-Ruiz
Víctor Urrutia Abaigar
Elisa Usategui Basozabal
Ángel Valencia Saiz
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Francisco J. Vanaclocha
R. Vargas-Machuca Ortega
Tania Verge Mestre
Jorge Verstrynge Rojas
Manuel Villoria Mendieta
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